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Attorneys for Sun Valley Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

EASTERN SNAKE PLAIN AQUIFER Case No.
GROUND WATER MANAGEMENT AREA

PETITION FOR JUDICIAL REVIEW

Sun Valley Company (the “Company™), by and through its undersigned counsel,
and pursuant to Idaho Code Sections 67-5270 through 67-5279 and Rule 84 of the Idako Rules of
Civil Procedure, hereby submits this Petition for Judicial Review of an agency action by the !
Director of the Idaho Department of Water Resources (“Director”) and the Idaho Department of

Water Resources (“Department™).
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FACTUAL AND PROCEDURAL BACKGROUND
I
The Company owns and operates a resort in Sun Valley, Blaine County, State of
Idaho. The Company operates the resort with water rights in the Big Wood River Valley, which
fhe Department has identified as a “tributary basin” subject to inclusion within a ground water
management area (“GWMA”) for the Eastern Snake Plain Aquifer (“ESPA”).
1L
The Idaho Department of Water Resources is a state agency, with its main office
located at 322 E. Front Street, Boise, Idaho. Gary Spackman is the Director of the Department.
111
On July 7, 2016, the Director sent a letter to potentially interested water users
stating he intended to consider creating a GWMA ESPA. A copy of the letter is attached hereto
as Exhibit A. The letter invited “[pjotentially affected water users” to attend one or more of ten
(10) public meetings scheduled across Eastern Idaho between July 25, 2016 and July 28, 2016.
Iv.
The letter stated that Idaho Code Section 42-233b authorizes the creation of
GWMAs, and that there exist “several potential tools available to the Director” within a GWMA
to manage the ESPA, including approval of a ground water management plan, limiting new
appropriations, implementing reporting requirements, and curtailment.
V.
The letter then described the current water administration paradigm as involving
“disjointed water calls and mitigation plans,” “sporadic curtailment orders and associated
mitigation,” and “sporadic water right administration,” and asserted that management utilizing a

GWMA may bring consistency to administration to achieve aquifer stabilization, although the
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letter did not identify the means to achieve such goal, except by reference to the foregoing
“notential tools.”
VI
In addition to the previously established ESPA area of common ground water
supply (“ACGWS”), the Director considered the inclusion of 22 Department water basins within
the proposed ESPA GWMA, including portions of Basin Nos. 21, 22, 23, 25, 27, 29,31, 32, 33,
34, 35, 36,37, 41, 43, 45, 47, and 51. The Letter asserted that the Department needs to consider
“the areal extent of the ground water management area,” and stafed that the listed tributary basins
are the basins that the Department’s technical information suggests impact water stored in the
ESPA. The letter invited water users from those basins to participate in the scheduled public
meetings. 7 t
VIL
On July 25, 2016, the day of the first public meeting, the Company filed with the
Department a Petition for Declaratory Ruling, pursuant to Idaho Code Section 67-5232 and
Idaho Department of Water Resources Rules of Procedure IDAPA 37.01.01.400. The Petition ‘
for Declaratory Ruling, as amended, sought an agency determination regarding a number of legal ;
questions involving the Director’s inferpretation of Section 42-233b, and the applicability of
ce;rtain Department rules to the creation of a proposed ESPA GWMA. A copy of the Second
Ainended Petition for Declaratory Ruling (without attachments) is attached hereto as Exhibit B.

VIIL

Between July 25, 2016 and July 28, 2016, the Department held informational

public meetings in 10 locations in Idaho, during which Department representatives made
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presentations and engaged in question and answer sessions. The Director invited written
comments‘as well.
IX.
On November 2, 2016, the Director issued an Order Designating the Eastern
Snake Plain Aquifer Ground Water Management Area {the “GWMA Order”). A copy of the
GWMA Order is aftached hereto as Exhibit C.

X.
On November 3, 2016, the Director issued an Order Dénying Petition for
Declaratory Rulings (the “Declaratory Ruling Order™). A copy of the Declaratory Ruling Order
is attached hereto as Exhibit D. The Declaratory Ruling Order declined to address the merits of
the Petition for Declaratory Ruling, as amended.

XL

In the GWMA Order, the Director found that a “tributary basin™ is a “basin that
contributes water to the ESPA, even in small or intermittent quantities.” GWMA Order at 4. He
found that every acre-foot of water consumptively used in the tributary basins ultimately reduces
the flow of the Snake River, and also that “[c]onsumptive use in tributary basins generally
reduces storage in the ESPA because the aquifer is hydraulically connected to the Snake River.”
Id. at 5. He then proceeded to find that each of 22 basins, including the Big Wood River Basin,
constitute “tributary basins” that are hydraulically connected to the ESPA. See id.

XIIL.

The Director found that, “[a]s part of the consideration of whether there is
‘sufficient ground water to provide a reasonably safe supply for irrigation of cultivated lands or
other uses in the basin,” other hydraulically connected sources must be considered.” GWMA

Order at 10.
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XIII.

Idaho Code Section 24-233b authorizes the Director to designate all or part of a
“ground water basin” as a GWMA. The GWMA Order concludes that “[tThe term “ground water
basin’ is not defined in the Ground Water Act, and has not been defined by judicial decision,
administrative rule, or administrative order.” GWMA Order at 21. Thereafter, the Director
describes the meaning of the term “basin” in the context of surface water administration, and
how that concept informs the undefined term “ground water basin,” as well as the distinction
between a “surface water basin” and a “ground water basin.”‘

XIV.

The GWMA Order concluded that;

[TThe term “ground water basin™ as used in Idaho Code § 42-233b

- is understood as a term referring to an area in which ground water

- flows or moves within an aquifer or aquifers to common discharge
area, and has boundaries and area of “recharge” that are reasonably
well-defined. Like a surface water “basin,” a “ground water basin™
may be either relatively large or relatively small, and encompass
tributary water sources {i.e. other ground water basins).

GWMA Order at 21,

XV.

The Direcior then concluded that:

The ESPA and the tributary basins comprise an aquifer system
within which ground water flows or moves to specific discharge
areas and has reasonably well-defined boundaries. The aquifer
system has reasonably well-defined areas of recharge: the
“tributary basins” are the primary source of natural recharge, and
the irrigated land on the Eastern Snake Plain is the primary source
of “incidental” recharge from irrigation. The aquifer system also
has reasonably well-defined areas of discharge: the springs in the
American Falls and Thousand Springs reaches of the Snake River.
Within the aquifer system, ground water discharges from the
tributary basins directly to the ESPA as groundwater underflow or
discharges to streams that recharge the ESPA via riverbed seepage.
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The aguifer system constitutes a “ground water basin” within the
meaning of Idaho Code § 42-233b.

GWMA Order at 21-22 (emphasis added).
XV1L
After-concluding that the ESPA and the aquifers underlying the tributary basins
are an “aquifer system” that constitutes a “ground water basin,” the Director elected to include
only a portion of that ground water basin within the ESPA GWMA. The Director specifically
echuded,‘ among other areas, the Big Wood River Basin. See GWMA Order at 22-23. Based .
upon the Dire;:tor’s interpretation of Idaho Code Secﬁon 42-233b, however, the reality remains
that the Big Wood River Basin, and the water rights of the Company, could be included within
an ESPA GWMA at any time in the future.
XVIIL.
On Novembér 16, 2016, the Company filed a Petition for Reconsideration of the
GWMA Order. The Director did not grant or deny the Petition for Recensideration,
VENUE
XVIIL
The Company seeks review in the district court for Ada County, Fourth Judicial
District of the State of Idaho, pursuant to Idaho Code Section 67-5272, because the final agency
action was taken by the Director and the Department at Department headquarters in Ada County,
idaho.

JURISPICTION
XIX.

The Company seeks judicial review of the GWMA ‘Order, and this Court has

jurisdiction for review of such order, because it is a final order in a contested case. See IDAHO
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CODE § 67-5270(3); IDAPA 37.01.01.740. The Director granted a request for hearing to the
Company under Idaho Code Section 42-1701A, but failed to likewise grant the Petition for
Reconsideration of the GWMA Order. Therefore, pursuant to Idaho Code Section 67-5246(4)
and IDAPA 37.01.01.740, the GWMA Order remains a final order, with reconsideration deemed
denied.

XX.

The Company has exhausted all administrative remedies required under
chapter 52, title 67, Idaho Code and the Procedural Rules. See IDAHO CODE § 67-5271(1);
IDAPA 37.01.01.740.

ISSUES ON REVIEW |
XXIL.

Pursnant to Idaho Code Sections 42-1701A and 67-5279, the Company seeks
review of the GWMA Order, and the findings, inferences, conclusions or decisions therein and
related actions of the Department, because they were: (1) in violation of constitutional, statutory
provisions, and administrative rules of the Deﬁartment; (2) in excess of the Department’s
statutory authority and its authority under the administrative rules of the Department; (3) made
upon unlawful procedure; and (4) arbitrary, capricious, and/or an abuse of the Department’s
discretion. The Director has entered the GWMA Order without abiding by the procedural
requirements of the Idaho Administrative Procedure Act and the self-imposed constraints upon
_administrative authority set forth in the Department’s Procedural Rules and Conjunctive
Management Rules, and has etred in his inferpretation of Idaho Code Section 42-233b,
threatening irreparable harm to the Company’s defense of its water rights and violating its due

process rights.
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XXIL

Specifically, and without limiting the foregoing, the Company requests review of,
and a judicial detenmination of the following:

1. Whether Director erred when he exceeded his authority, and violated
constitutional law, statutory provisions, and administrative rule requirements by issuing a final
order without abiding by the procedural requirements of a contested case.

2. Whether Idaho Code Section 42-233b grants the Director authority to
include other “ground water basins” within an ESPA GWMA.

3. Whether the Director erred when he propounded administrative rules by
defining terms such as “tributary basin” and “aquifer system,” as well as defining the statutory
term “ground water basin,” without abiding by the rulemaking requirements of the Idaho
Administrative Procedure Act.

4. Whether the Director erred by establishing the boundaries of a “ground
water basin’ without determining such ground water basin constituted an area having a common
ground water supply via rulemaking or in accordance with the Department’s Conjunctive
Management Rules. -

5. Whether the Director’s conclusion that the Big Wood River Basin and the
aquifer or aquifers therein are part of an ESPA “ground water basin” is supported by substantial
evidence in the record.

6. Whether the Director erred by _conéluding that a “ground water basin” may
consist of multiple “ground water basins.”

7. Whether the Director erred by concluding that a “ground water basin”

encompasses upgradient tributary water sources.
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8.  Whether the Director erred in finding that a ground water management
plan approved under Idaho Code Section 42-233b provides for management of withdrawals from
hydranlically connected sources of water, or anything other than management of withdrawals
{from the aquifer that is the subject of the GWMA.

9. Whether the Director erred by finding he has the authority to dictate
procedures for creating a ground water management plan.

Pursuant to Idaho Rule of Civil Procedure 84{d}5), this list of issues “shall not
prevent the Company from asserting other issues later discovered.”

ATTORNEY FEES
XXIIL.

The Company respectfully requests an award of its attorneys’ fees and costs

rpursuant to Idaho Codg Section 12-117 and any other applicable statutes.

AGENCY RECORD
XXIV.

The Company understands that the Department keeps and maintains a record of

documents and proceedings in the above-referenced contested case, and respectfully requests

preparation of such record.

Petitioner CERTIFIES:

A; That the Department has been paid the costs for the preparation of
Department record referenced above;

B. That the District Court’s filing fee appiicablé to petitions for judicial
review of a final decision from administrative agencies, including the Department, has been paid;
and

C. That service has been made upon all parties required to be served.
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DATED this 23rd day of December, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By K’;\.JO&I

~ Scott L. Campbell — Of the Firm
Attorneys for Sun Valley Company

MOFFATT, THOMAS, BARRETT, ROCK & '
FiELDS, CHARTERED

\ A,

Matthew J. McGee — Of the Firm
Attorneys for Svun Valley Company
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 23rd day of December, 2016, I caused a true
and correct copy of the foregoing PETITION FOR JUDICIAL REVIEW to be served by the
method indicated below, and addressed to the following:

Gary Spackman

Director

IDAHO DEPARTMENT OF WATER RESGURCES
322 E. Front St.

P.O. Box 83720

Boise, ID 83720-0098

Robert E. Williams

WILLIAMS, MESERVY & LOTHSPEICH, LLP
P.O. Box 168

Jerome, 1D 83338

~ Facsimile (208) 324-3135

Attorneys for Cities of Bliss, Buhl, Burley,
Carey, Declo, Dietrich, Gooding, Hazelton,
Heyburn, Jerome, Paul, Richfield, Rupert, and
Wendell

Chris M. Bromley

McHuUGH BROMLEY, PLLC

380 S. 4th St., Suite 103

Boise, ID 83702

Facsimile (208) 287-0864

Attorneys for Cities of Bliss, Buhl, Burley,
Carey, Declo, Dietrich, Gooding, Hazelton,
Heyburn, Jerome, Paul, Richfield, Rupert, and
Wendelt

A. Dean Tranmer

POCATELLO CITY ATTORNEY’S OFFICE
911 N. 7th Ave. (83201)

P.O. Box 4169

Pocatello, ID 83205

Facsimile (208)239-6986

Attorneys for City of Pocatello
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@ U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

K} U.S. Mail, Postage Prepaid

{ )Hand Delivered
{ ) Overnight Mail
( ) Facsimile

U.S. Mail, Postage Prepaid
)} Hand Delivered
( ) Overnight Mail
( ) Facsimile

U.S. Mail, Postage Prepaid
} Hand Delivered
{ ) Overnight Mail
{ ) Facsimile
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Sarah A. Klahn ) U.S. Mail, Postage Prepaid

Mitra M. Pemberton ( ) Hand Delivered
WHITE & JANKOWSKI, LLP { ) Overnight Mail
511 16th St., Suite 500 ( ) Facsimile

Denver, CO 80202
Facsimile (303) 825-5632
Attorneys for City of Pocatello

= A

Matthew J. McGee
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EXHIBIT A




State of Idaho
DEPARTMENT OF WATER RESOURCES

322 Easl Front Street » P.O. Box 83720 » Boise, Idahke 33726 0098
Phene: (208} 287-48G0 » Fax: (208) 287 -G700 « Webglie: www,ldwr. ldaho.gov

1. “BUTCH" OTTER CARY $PACKMAN
Coverner Direetor
huly 7, 2016
Dear Interested Party:

The Idaho Department of Water Resources (“IDWR™) is considering creating a ground
water management area for the Eastern Snake Plain Aquifer (ESPA). Potentially affected water
users are invited to parficipate in upcoming public meetings to discuss the possible creation of a
ground water management area for the ESPA. A schedule of the public meetings is printed at the
end of this letter. A separate schedule is also enclosed.

At the public meetings: (1) the Idaho Depattinent of Water Resources will present
hydrologic data and information; (2) IDWR will discuss the legal standards for the creation of a
ground waler management area; and (3) potentially affected water users and interested persons and
entities may interact with IDWR and express their views. After hiearing from water users at the
public meetings and considering the issues, I will decide whether a ground water management area
should be created.

The Idaho Department of Water Resources has documented declining ESPA Jevels, Snake
River flows, and spfing discharges, particularly since the turn of this-century. Holders of senior
priority water rights have filed several calls for priority delivery of water. IDWR has conducted
hearings, and has rendered decisions resulting in orders of curtailment of junior priority water rights
and associated mitigation obligations.

A comprehensive hydrogeologic model of the aquifer has been developed and used for
various purposes, including responding to water delivery:calls and evaluating aguifer stabilization
efforts. IDWR continues to develop data and track conditions in the ESPA.

To briefly summarize, after an extended period of increasing aquifer levels and spring
discharge, ground water levels and water volume in the ESPA have been declining sinee about the
mid 1950s. Spring discharges from the ESPA have also declined. Fromt 1912 to 1952 the BSPA
gdined an éstimzted 17 million acre-feet of storage. Between 1952 and 2013 the aquifer lost an
estimated 11 million acre-feet. There have been periods of recovery (increased aquifer levels and
spring discharge) since 1952, but each subsequent recovery peak is lower than the previons peak
and each declining trough is lower than the previous trough.

These trends are disturbing. It is clear that the aquifer storage has declined substantially
from peak levels. Discharges from springs delivering water from the aquifer have corréspondingly
declined as pround water elevations in the ESPA and total water stored in the ESPA have declined.




July 7, 2016
Page 2

The ESPA is a vital source of water for the State of Idaho. Its value cannot be overstated.
Unless the trend that has existed since 1952 is at least arrested, the current declines in aguifer
storage and spring discharge will continue, Multiple causes for the declines in aquifer storage and
spring discharge include: (1) changing climate patterns; (2) increasing surface water irrigation
efficiencies resulting in less incidental recharge; (3) the development of approximately one million
acres of land irrigated by ground water within the ESPA; and (4) the development of a significant
number of additional irrigated acres in areas that have historically contributed water to the ESPA.
Water users and the Water Resonrces Board are undertaking efforts to enhance recharge and reduce
gronnd water pumping to counter the declines. However, future conditions, including climate and
water use practices are uriknown.

Idaho Code Section 42-233b autherizes the creation of ground water management areas. It
defines a ground water management atea as: ", . . any ground water basin or designated part thereof
which the director of the department of water resources has determiined may be approaching the
conditions of a critical ground water area,” '

Idalio Code Section 42-233a defines a critical ground water area as: “. . . any ground water
basin, or designated part thereof, not having sufficient ground water to provide a reasonably safe
supply for irrigation of cultivated lands; or other uses in the basin at the then-current rates of
withdrawal, or rates of withdrawal projected by consideration of valid and outstanding applications
and permits, as may be determined aind designated, from time to time, by the director of the
depaitment of water resources.” '

The holders. of senior priority water rights who filed numerous water delivery calls with
TDWR have assérted that the ESPA presently does not have sufficient gfound water to provide a
reasonably safe supply. Without dispute, unless the trend. thiat has existed since 1952 is at least
arrested, the current conditions will be exacerbated. The question is whether the ESPA is
approaching the conditions of a etitical ground water area (fiot having sufficient ground water to
provide g reasonably safe supply).

Section 42-233b identifies several potential tools available to the Director within a ground
water management area to properly manage the resource:

1. Approve a ground water managerient plan for the area. A grotmd waler management plan
would manage ground water withdrgwals on the aquifer and hydraulically connected
solircés to ensure a reasonably-safe supply of ground water. Components of a recently
completed seiflement agresment between the Surface Water Coalition and the. Idaho Ground
Water Appropriators may be a template for an initial managernent plan.

2. Consider new appropriations of water only after determining that sufficient water is
available. This would be consistent with current practices.
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3. Require all water right holders within the area to repost withdrawals of ground water and
pther nécessary information. Many users of water frem the ESPA currently or soon rnust
measure and report their diversions of ground water.

4. If the Director determines the ground water is insufficient to meet the needs of water right
holders, junior users may be required to cease diversions.

‘The formation of a ground water management area would have distinet advantages:

1. Ratherthan only administering existing disjointed water calls and mitigation plans, the
Ii)ﬁf:,paﬂfmcnt can eonsider the aquifer as a whole. In conitast, inder conjunctive-
‘administration the Department can only administer to individual water delivery calls,
‘Delivery calls are manifest symptoms of a larger problem with the ESPA. The problem is
‘the widespread and long term decline of the aguifer storage volume by over 11 million acre-
feet and assoeiated reduction in spring discharges. A ground water management aréa

~ focuses treatment on the problem, ot just the symiptoms. '

2. Conjunctive management by water right priority results in sporadie curtailment orders and
associated mitigation only in years when the water supply is insufficient to satisfy the seniot
‘priority witer fights, In years when the supply is sufficient, there is no curtailment or
mitigation, In years when the supply is deficient, the curtailment/mitigation cbligations can
be very large. Sporadic water right administration does not consistently address the chronic
degradation of the ESPA. Management through a ground water management area
designdtion may better assure that the aquifer stabilization measures are achieved.

One of the issues needing consideration will be the areal extent of the ground water
managemient aréa. The Department’s technical information suggests that the area that impacis
iwater stored in the ESPA and spring discharge extends into tributary basins:

‘Clover Creek Birch Creek Palisades Bannock Creek

Thorii Creek Medicine Lodge Creek  Willow Creek Rock Creek

Big Wood River Beaver Creek Blackfoot River Raft River

Little Wood River Camas Cregk Ross Fork Goose Creek

Big Lost River Henry's Fork Portnenf River Big Cottonwood Creek.
Little Lost River Teton River

Water users in those areas are invited'to participate.
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The Department will conduct a series of informational meetings to further inform water
users of the concerns leading to this effort and 1o hear from them:

Meeting Date and Time Meeting Location
Minnie Moore Room,
. Community Campus Building
July 25, 2016 at 8:30 a.m. 1050 Fox Acres Road
Hailey, Idaho 83333
Butte County High School Auditorium
July 25, 2016 at 2:30 p.m. 120 N. Water Street
Arco, Idaho 83213
West Jefferson High School Auditorium
July 25, 2016 at 7:00 p.m. 1260 East 1500 North
Terreton, Idaho 83450
Americinn Lodge & Suites
July 26,2016 at 3:30 a.m. 1098 Golden Beauty Drive
' Rexburg, Idaho 83440
Blackfoot Senior Center
July 26, 2016 at 2:00 p.m. 20 East Pacific
Blackfoot, Idaho 83221
Best Western
July 26, 2016 at 7:00 p.m. 1415 Bench Road
~ Pocatello, Idaho 83201
Marsh Valley Senior Center
July 27, 2016 at 9:00 a.m. 21 S. Main Street
_ Downey, Idaho 83234 .
~ Raft River High School Auditorium
July 27,2016 at 3:00 p.m. 55 1™ West
Malta, Idaho 83342 _
Best Western/Burley Innt & Convention
. . o : Center
July 27,2016 at 7:30 p.m. 800 N. Overland Avenue
Burley, Idaho 83318
Jerome Middle School
July 28, 2016 at 9:00 a.m. 520 10™ Avenue West
Jerome, Idaho 83338

‘The meetings will include a presentation on the aguifer by Department Staff, discussion of the
Director’s role and decision process, and an opportunity to hear from water users.

Sincerely,

Gary Spackman
Director




IDAHO DEPARTMENT OF WATER RESOURCES

SCHEDULE OF PUBLIC WATER MEETINGS FOR
PROPOSED GROUND WATER MANAGEMENT
- AREA IN THE EASTERN SNAKE PLAIN AQUIFER

Mée'ti_hg Date and Time

Meeting Location

July 25, 2016 at 8:30 a.m.

Minnie Moore Room,
.Community Campus Building
1050 Fox Acres Road
Hailey, idaho 83333

“July 25, 2016 at 2:30 p.m.

Butte County High Schoot Auditorium
120 N. Water Street
Arce, Idaho 83213

July 25, 2016 at 7:00 p.m.

West Jefferson High School Auditarium
1250 East 1500 North
Terreton, idaho 83450

July 26, 2016 at 8:30a.m.

" Americinn Lodge & Suites
1098 Golden Beauty Dtive
Rexburg, ldaho 83440

July 26, 2016 at 2:00 p.m.

" Blackfoot Senior Center |
20 East Pacific
_Blackfoot, Idaho 83221

76 2036 st 700

Best Western
1415 Bench Road
Pocateilo, idaho 83201

July 27, 2016 at 9:00 a.m.

Marsh Valley Senior Center
21 S. Main Street
Downey, idaho 83234

July 27, 2016 at 3:00 p.m,

Raft River High School Auditorium
55 1% West
Malta, idaho 83342

July 27, 2016 at 7:30 p.m.

" Best Western/Burley inn & Convention Center

800 N. Overland Avenue
Burley, idahio 83318

July 28, 2016 at 9:00a.m.

Jerome Middie School
520 10™ Avenite West

Jerame, idaho '83338
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Attorneys for Sun Valley Company

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
SUN VALLEY COMPANY,
Docket No.
Petitioner,
- SECOND AMENDED PETITION
Vs. FOR DECLARATORY RULING
REGARDING CREATION OF
GARY SPACKMAN, Director of the Idaho ESPA GROUND WATER
Department of Water Resources, MANAGEMENT AREA
Respondent.

| 8 PETITION
1. Sun Valley Company (“Sun Valley”), by and through undersigned

counsel, files this Second Amended Petition for Declaratory Ruling (*Petition”) pursuant to

SECOND AMENDED PETITION FOR DECLARATQRY RULING-1 Client:4269776.1




Idaho Code Section 67-5232 and the Idaho Department of Water Resources Rules of Procedure,
IDAPA 37.01.01.400.

Z. On July 11, 2016, Sun Valley received a lctter dated July 7, 2016, from
Gary Spackman, Director of the Idaho Department of Water Resources (the “Letter”). A true
and correct copy of the Letier is attached hereto as Exhibit 1. The Letter provides that the
Department “is considering creating a ground water management area for the Easter Snake Plain
Aquifer (ESPA),” and invites “[pJotentially affected water users” to attend one or more of ten
(10) _mcetings scheduled across Bastern Idaho between July 25, 2016 and July 28, 2016.

3. The Letter provides that after the meetings, the Director will decide
whether a ground water management area (“GWMA”™) should be created.

| 4. The Letter states that ldaho Code Section 42-233b authorizes the creation
of GWMAs, which are defined as . . . any ground water basin or designated part thereof which
the director of the department of water resources has determined may be approaching the
conditions of a critical ground water area.”

5. The Letter notes that Idaho Code Section 42-233a defines a critical ground
water area as “. . . any ground waterrbasin, or designatéd part thereof, not having sufficient
ground water 1o provide a reasonably safe supply for irrigation of cultivated lands, or other uses
in the basin at the then current rates of withdrawal, or rates of withdrawal projected by
consideration of valid and outstanding applications and permits, as may be determined and
designated, from time to time, by the director of the department of water resources.”

6. The Letter states that Idaho Code Section 42-233b identifies “several
potential tools available to the Director” within a GWMA to manage the ESPA. Specifically, the

Letter states that Idaho Code Section 42-233b authorizes the Director to:
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® approve a ground water management plan to “manage ground water
withdrawals on the aquifer and hydraulically connected sources to ensure a reasonably safe
“supply of ground water”;

(b)  consider new appropriations only after determining availability;

(¢)  require water right holders within the GWMA to report withdrawals of
ground water and other information;

(d)  require junior users to cease diversions “{i]f the Director determines the
ground water is insufficient to meet the needs of water right holders.”

7. The Letter then describes the current water adminisiration paradigm as
involving “disjointed water calls and mitigation plans,” “sporadic curtailment orders and
associated mitigation,” and “sporadic water right administration,” and asserts that management
utilizing a GWMA may bring consistency fo administration to achieve aquifer stabilization,
although the Letter does not identify the means to achieve such goal, except by reference tor the
foregoing “potential tools.”

| 8. The proposed GWMA area includes the ESPA, which “is the aquifer
underlying the Eastern Snake Plain.” Raengen, Inc. v. Idaho Dep’t of Water Res. (In re Distrib. of
Water to Water Right Nos. 36-02551 & 36-07694 (Rangen, Inc ) IDWR Docket CM-DC-2011-
0&4), 367 P.3d 193, 197 (Idaho 2016). The ESPA is approximately 170 miles long and 60 miles
wide, and has been designated as an area having a common ground water supply (“ACGWS”).
~ See id, {citing IDAPA 37.03.11.050). The grouﬁd water in the ESPA is hydraulically connected
to the Snake River and tributary springs. Id. The ESPA “is composed predominantly of

fractured quaternary basalt, which is generally characterized by high hydraulic conductivity.” Id.
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Discharge from the ESPA “io hydraulically connected surface water sources is largely dependent
on ground water clevations and hydraulic conductance.” Id.

9. In addition to the ESPA ACGWS, the Director proposes to include
22 basins within the ESPA GWMA,, inchiding portions of Basin Nos, 21, 22, 23, 25, 27, 29, 31,
32, 33, 34,35, 36, 37, 41, 43, 45,47, and 51. See Letter at 3 (listing 22 tributary basins). The
Letter asserts that the Department needs to consider “the areal extent of the ground water
management area,” and states that the listed tributary basins are the basins that the Department’s
technical information suggests impact water stored in the ESPA. The Letter also invited water
users from those basins to participate in the public meetings.

10. “The policy of securing the maximum use and benefit, and least wasteful
use, of the State’s water resources applies to both surface and underground waters, and it
requires that they be managed coﬁjunctively.” Clear Springs Foods, Inc. v. Spackman, 150
Idaho 790, 808, 252 P.3d 71, 89 (2011).

11.  “[Tlhe Idaho Legislature has authorized the Directér ‘to adopt rules and
regulations for the distribution of water from the streamms, rivers, lakes, ground water, and other
natural water resources as shall be necessary to carry out the laws in accordance with the
priorities of the rights of the users thereof.” The Director has done so in the Conjunctive
Management Rules (CM Rules), which were approved by the Legislature and became effective
on October 7, 1994.” In re A&B Irrigation Dist., 155 1daho 640, 650, 315 P.3d 828, 838 (2012)
(quoting IDAHO CODE § 42-603).

12.  The CM Rules “give the Director the tools by which to determine ‘how
the various ground and surface water sources are interconnected, and how, when, where and to

what extent the diversion and use of water from one source impacts [others].”” Am. Falls
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-

Reservoir Dist. No. 2 v. Idaho Dep’t of Water Res., 143 Idaho 862, 878, 154 P.3d 433, 449
(2007) (quoting A&B Irrigation Dist,, 131 Idaho 411, 422, 958 P.2d 568, 579 (1997)).

13.  The CM Rules “govern the distribution of water from ground water
sources and areas having a common ground water supply.” IDAPA 37.03.11.020.01.

i4. The CM Rules “provide the basis for the designation of areas of the state
that have a commén ground water supply and the procedures thgt will be followed in . , .
designating such areas as ground water management areas as provided in Section 42-233b, Idaho
Code.” IDAPA 37.03.11.020.06.

- 15, “The Eastern Snake Plain Aquifer area of commeon ground watér supply
will be created as a new water district or incorporated into an existing or expanded water district
as provided in Section 42-604, Idaho Code, when the rights to the diversion and use of water
from the aquifer have been adjudicated, or will be designated a ground water management area.”
IDAPA 37.03.11.050.01(d).

16.  Additionally, upon the proper initiation of a contested case by a senior
water right holder, and following consideration of such contested case under the Departinent’s
Rules of Procedure, the Director may, by order, . . . [d]esignate a ground water management
area under the provisions of Section 42-233(b), Idaho Code, if it appears that administration of
the diversion and use of water from an area having a common ground water supply is required
because the ground water supply is insufficient to meet the demands of water rights or the
diversion and use of water is at a rate beyond the reasonably anticipated average rate of future
natural recharge and modification of an existing water district or creation of a new water district
cannot be readily acoompﬁéhed due to the need to first obtain an adjudication of the water

rights.” IDAPA 37.03.11.030.
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17.  Sum Valley owns water rights in Water District No. 37. Sun Valley owns
water rights within the Big Wood River Ground Water Management Area, designated as such by
the Director on June 28, 1991. Sun Valley does not own water rights in the ESPA area of
common ground water supply.

18.  Pursuant fo Idaho Code Section 67-5232(1), Sun Valley hereby petitions
the Department for a declaratory ruling as to the applicability of Idaho Code Section 42-233b to
Basin 37 in the context of any proposed ESPA GWMA. Specifically, and without limitation,
Sun Valley seeks a declaratory ruling that: |

{a) Because the_ Groundwater Act, the CM Rules promulgated by the
Department and approved by the Legislature, and the common law set forth by Idaho trial and
appellate courts derived therefrom, apply to determining areas of the state having a common
ground water supply, creating and expanding water districts, and creating GWMAs, in exercising
aunthority under Idaho Code Sections 42-233a and 42-233b, the Director cannot act in derogation
of these legal constraints.

(b}  Any attempt by the Director or the Department to expand the boundaries
of the ESPA area of common ground water supply to include the entirety of Basin 37 by
designating Basin 37 as part of an ESPA GWMA outside the context of a formal rulemaking or
contested case proceeding is in contravention of the Groundwater Act, the CM Rules, and the
common law set forth by Idabo trial and appéllate courts derived therefrom. -

(¢)  The proposal to designate an ESPA GWMA. inclusive of Water District
ﬁo. 371s conf;rary to prior decisions of the Director regarding GWMA designations related to the

ESPA.
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() Idaho Code Section 42—233b does not grant the Director authority to
include other ground water basins, including Basin 37, within an ESPA GWMA.

(e)  The proposal to designate an ESPA GWMA inclusive of Basin 37 for
purposes of the administration of water rights therein without a procedurally proper
determination of an area having a common ground water supply in Basin 37 is an invalid

collateral attack upon the findings and conclusions in Judge Wildman’s Memorandum Decision

and Order in the matter of Sun Valley Co. v. Spackman, Case No. CV-WA-2015-14500 (Apr. 22,

2016). A true and correct copy of Judge Wildman’s Memorandum Decision and Order is
attached hereto as Exhibit 2.

()  The Director does not have authority to designate a new GWMA inclusive
of Basin 37 without conducting a hearing or rulemaking in accordz;nce with the Department’s
Ruales of Procedure and the applicable provisions of the Idaho Administrative Procedures Act.

@ A “criticél ground water area,” and a “ground water management area,” as
defined in Idaho Code Sections 42-233a and 42-233b respectively, are each, as a matter of law,
an “area having a common ground water supply,” as defined in the CM Rules, IDAPA
37.03.11.010.01.

(h)  Except for within the boundaries of the ESPA set forth in CM Rule 50,
which have already been determined, the Director ﬁmst determine areas of the state that have a
common ground water supply before designating such areas ground water management areas.

@ Except for the boundaries of the ESPA set forth in CM Rule 50, which
have already been determined, the Director must conduct a ralemaking or comply with the
provisions of the CM Rules in order to determine areas of the state that have a common ground

water supply.
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() The Dﬁector may not create an ESPA GWMA that geographically
overlaps the existing Big Wood River GWMA.

&  The Diiéctor has the statutory authority to approve a ground water
management plan, but does not have the authority to generate or create a ground water
management plan.

B Under Idaho Cc;de Section 42-233b, a ground water management plan for
the ESPA should provide for managing the effects of ground water withdrawals from the ESPA
(a) on the ESPA, and (b) on hydraulically connected sources of water, but it cannot provide for
managing the effects of ground water withdrawals from any other source.

(m) Under Idaho Code Section 42-233b, if the Director makes a
“determination that the ground water supply is insufficient to meet the demands of water rights
within all or portions of a water management area™ any order issued by the Director to water
right holders to “cease or reduce withdrawal of water” must include water rights for domestic
purposes.

19.  In addition, pursvant to Idaho Code Section 67-5232(1), Sun Valley
hereby petitions the Department for a declaratory ruling as to the applicability of
IDAPA 04.11.01.420-425 to Department proceedings. Specifically, and without limitation, Sun
Valley seeks a declaratory ruling that IDAPA 04.11.01.420-425 apply to Department
proceedings because the Department failed to include in the Rules of Procedure of the Idaho
Department of Water Resources “a finding that states the reasons why the relevant portion of the
attorney general’s rules were inapplicable to the agency under the circumstances.” IDAHO CODE

§ 67-5220(5)(b).
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IL POINTS AND AUTHORITIES

Pursuant fo IDAPA 37.01.01.400.01(c) and 37.01.01.400.02, Sun Valley may set
forth the statutes, orders, rules, or other controlling law upon which Sun Valley relies. The
following points and authorities, and discussion thereof, sﬁpport each of the foregoing requested
declarations, and Sun Valley respectfully requests an order from the Director confirming each. |

A. The Director’s Authority Is Limited. |

The Department, as an administrative agency, has no authority other than that
given to it by the Legislature. See Wash. Water Power Co. v. Kootenai Envil. Alliance, 99 1daho
875, 879, 591 P.2d 122, 126 (1979). “Administrative agencies are ‘creature[s] of statute’ and,
therefore, are ‘limited fo the power and authority granted [them] by the Legislature.”
Henderson v. Eclipse Traffic Control, 147 Idaho 628, 632, 213 P.3d 718, 722 (2009) (quoting
Welch v. Del Monte Corp., 128 Idaho 513, 514, 915 P.2d 1371, 1372 (1996})). Such authority “is
primary and exclusive in the absence of a clearly manifested expression to the contrary.”
Roberts v. Idaho Trans. Dep’t, 121 ldaho 727, 732, 827 P.2d 1178, 1183 (Ct. App. 1991). An
agency “may not exercise its sub-legislative powers to modify, alter, enlarge or diminish the
provisions of the legislative act which is being administered.” Id.

An administrative agency “exercises limited jurisdiction, and nothing is presumed
in favor of its jurisdiction.” Henderson, 147 1daho at 632, 213 P.3d at 722, see also United
States v. Utah Power'&_ Light Co., 98 Idaho 665, 570 P.2d 1353 (1977). An agency’s authority
and jurisdiction is “dependent entirely upon the statutes reposing power in them and they cannot
confer it upon themselves . . . . Wash. Water Power Co., 99 1daho at 879, 591 P.2d 126. Ifthe
provisions of governing rules or statutes are not met and complied with, no authority or

jurisdiction exists. Id. (citing Arrow Transp. Co. v. Idaho Pub, Util. Comm’n, 85 Tdaho 307, 379
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P.2d 422 (1963)). Acts taken by an agency without statutory authority or jurisdiction are void

and must be set aside. See Arrow Transp. Co., 85 Idaho at 314-15, 379 P.2d at 426-27; A&B
Irrigation Dist. v. Idaho Dep't of Water Res., 153 1daho 500, 505, 284 P.3d 225, 230 {2012).

The Director’s authority is granted and defined in Title 42 of the Idaho Code, the
Idabo Administrative Procedure Act, Idaho Code Section 67-5201, ef seq. (the “Act”), and the
administrative rules promulgated in accordance therewith. However, these grants of power also
properly limit jurisdiction and auth(;rity in order to comport with due process standards to protect
the rights and interests of citizens. In response to a due process challenge relating to the impact
of the Depariment’s administration of an appellant’s “constitutional nse” water right, the Idaho
Supreme Court upheld the Department’s actions and recognized that “[t]he requirement of
procedural due process is satisfied by the statutory scheme of Title 42 of the Idaho Code.”
Nettleton v. Higginson, 98 Idaho 87, 91, 558 P.2d 1048, 1052 (1977).

To that end, all Department proceedings and hearings must be conducted in

accordance with the Idaho Administrative Procedure Act. IDAHO CODE § 42-1701A.

Compliance with Title 42, the Idaho Administrative Procedure Act, and the rules promulgated
thereunder ensure that appropriate procedural protections are afforded to the property interests of
all water right owners. The Diréctor has specific responsibility “[tJo promulgate, adopt, modify,
repeal and enforce rules implementing or effectuating the powers and duties of the department.”
IpAHO CODE § 42-1805(8); see also IDAHO CODE § 42-603.

Valuable property rights are at issue. “When one has legally acquired a water
right, he has a property right therein that cannot be taken from him for public or private use
except by due procesé oflaw . ...” Bemnettv. Twin Falls N, Side Land & Water Co., 27 Idaho

643, 651, 150 P. 336, 339 (1915). Procedural due process is afforded to all parties subject fo the
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Department’s jurisdiction by virtue of compliance with Title 42 of Idaho Code and the Act, See
Nettleton, supra. Under the Act, the Department has promulgated, and the Legislature has
reviewed, the Procedural Rules and the CM Rules that supplement and implement the statutory
require-ments for the admintstration of ground water rights, pursuant to Title 42 of Idaho Code,
particularly Idaho Code Section 42-233(b). See also IDAHO CODE §§ 67-5224; 67-5291.

The Department has no authority or jurisdiction to proceed with the creation of an
ESPA GWMA that extends beyond the boundaries of the ESPA ACGWS. Even if it did, absent
comphiance with tﬁe clearly articutated rulemaking or contested case procedures of the
Procedural Rules and the CM Rules, such action would be, and in this case is, ultra vires, and
contravenes Sun Valley’s due process rights and the procedures the Legislature and the
Department have deemed mandatory. See Henderson v. Eclipse Traffic Control, 147 ldaho at
634-35, 213 P.3d at 724-25; Arrow Transp. Co., 85 Idaho at 314-15, 379 P.2d at 426-27. Thé
Director threatens to exceed his authority. That is the source of this petition. The Director must
follow the statutes and rules that define the Legislature’s grant of authority.

B. Idaho Code Section 42-233b Does Not Grant the Director Authority to
Include Other Ground Water Basins Within an ESPA GWMA.

The Director contends he has the authority to create a s._ingle GWMA that
comprises not only the ESPA ACGWS, but also 22 tributary basins. See Letter at 2-3. An
evaloation of the plain language of the statute at issue, and interpreting the statute in pari materia
with the remainder of the Groundwater Act, demonstrates that his contention is erroneous.

First, the Director’s anthority under Section 42-233b to determine a GWMA
makes no reference to tributary ground water basins, and indeed uses the singular term “ground
* water basin.”” Although the term “ground water basin” is not defined in the statute or the

Groundwater Act, a review of the plain language and a common understanding of the term
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reflects a much narrower view of the scope of a GWMA than what the Director proposes.
Second, the Director presumably relies upon the term “hydraulically connected sources of water”
in the second paragraph of Section 42-233b to support the inclusion of tributary ground water
basins within a GWMA. As addressed below, upon evaluation, that provision concerning ground
water management plans for a given GWMA actually demonstrates a geographic and hydraulic
scope for a GWMA that is much more limited than that contemplated by the Director.

1. A GWMA is comprised of a single ground water basin, not multiple
ground water basins.

Idaho Code Section 42-233b defines a “ground water management area” as “any
groond water basin or designated part thereof which the director of the department of water
resources has determined may be approaching the conditions of a critical ground water area.”
IpAHO CODE § 42-233b. That definition limits the “aerial extent” of the GWMA, as the Director
has termed it, exclusively to a singular “ground water basin.” A GWMA can be a single ground
water basin, or part of a single ground water basin, but a GWMA cannot be multiple basins.

Fundamental concepts of hydrology support that conclusion. The; term, ground
water basin, consists of two separate concepts: “ground water” and “basin.” Idaho Code
Section 42-230 defines “ground water” as, “all water under the surface of the ground whatever
may be the geological structure in which it is standing or moving.” IDAHO CODE § 42-230(a).
This definition confirms that ground water exists in any “geological structure in which it is
standing or moving.”

The Idaho Ground Water Act and the remainder of the Idaho Code do not define
- “basin,” Consequently, other sources must be considered. One defines “basin” as:

A region in which the strata or layers of rock dip in all directions
toward a central point. Thus, it is any hollow or trough in the
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earth’s crust, whether filled with water or not. A river basin is the
total area drained by a river and its tributaries.

C.C. LEE, Pi.D., ENVIRONMENTAL ENGINEERING DICTIONARY 56 (Government Institutes, Inc. 3d
ed. 1998). Another defines “basin™ as “[t]he drainage area of a lake or stream, such as a river
basin.” U.S. ARMY CORPS OF ENGINEERS, E.M. 1110-2-1201, Reservoir Water Quality Analysis,
2 (U.S. Dep’t of Army, Jun. 30, 1987). Still another defines a “groundwater basin” as “the
subsurface volume through which groundwater flows towards a specific discharge zone. Itis
surrounded by ground \-Na’ter divides.” C.W.FETTER, APPLIED HYDROGEOLOGY, Univ. of
Wiscon.-Oshkosh, 9 (Macmillan College Publishing Co., Inc., 3rd ed., 1994). Based on these
definitions, the Director cannot legitimately determine that a proposed ESPA ground watex basin
includes “tributary basins,” as suggestedrin the Letter.

No language in Idaho Code Section 42-233b says that a “ground water basin”
includes basins other than the ground water basin under consideration, regardless of whether the
other basins may discharge some supply into that ground water basin. State agency authority
arises only from specific statutory laﬁguage enacted by the Legislature, not otherwise.

The regulatory authority granted by Idaho Code Section 42-233b to determine a
GWMA is limited fo identifying a singular “ground water basin.” The Director’s letter
describing “tributary basing” alone evidences a fundamental mischaracterization of the statute,
and gross overreach. The regu]atory authority for determining and designating a GWMA does
not reference, define, or describe any circumstances where a GWMA “extends into tributary
basins,” nor does it reference water sources fributary to the ground water basin at issue. See
Letter at 3. Likewise, the statute does not provide regulatory anthority over any ground water
basins or tributary surface water sources that contribute water to the designated ground water

basin. Because the Director’s regnlatory power to determine a GWMA derives solely from the
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language of the statute, expanding the regulatory reach beyond the area described in the statute
fails to meet the constituiional standards of due process. See Arrow Transp. Co., supra; A&B
Irrigation Dist. v. ldaho Dep’t of Water Res., supra. Here, the Direcior of the Department has no
authority to include “tributary basins” in the proposed ESPA Ground Water Management Area.
If he proceeds to take such action, his determination will constitute a void, “ultra vires” act. See
id.

2. A plan approved under Idaho Code Section 42-233b can only manage
the effects of ground water withdrawals from the ESPA.

As the foregoing illustrates, a GWMA is a ground water basin, and not a

collection of separate tributary basins and a specific ground water basin, Likewise, Idaho Code

Section 42-233b provides no authority to impose regulation of water rights in Basin 37 by 1
including the Big Wood and Little Wood River Basins within the proposed ESPA GWMA. %

Those basins should therefore not be included.

The second paragraph of Idaho Code Section 42-233b uses language that, out of
context, might be twisted to provide arguable authority to the Director to manage a GWMA. that
includes tributary ground water basins. The language states:

When a ground water management area is designated by the
director of the department of water resources, or at any time
thereafter during the existence of the designation, the director may
approve a ground water management plan for the area. The ground
water management plan shall provide for managing the effects of
ground water withdrawals on the aquifer from which withdrawals
are made and on any other hydraulically connected sources of
water.

IDAHO CODE § 42-233b (emphasis added).’

! It is noteworthy that ﬂﬁs second paragraph of Section 42-233b says nothing about the
process of “designation of a ground water management area.” I describes what the management
plan “shall provide.” Only the first paragraph of the statute circumscribes the designation
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A review of the statutory languagé contemplates the management of one thing—
the effects of ground water withdrawals from “the aquifer.” Those effects are measured or
evaluated in two places—the aquifer from which the withdrawal was made, and sources of water
hydrautically connected to the designated aquifer. In long form, the plan authorized by
Section 42-233b can provide for managing the effects on the aquifer of ground water
witkdmw;ds _Lcm_z the agquifer, and can also provide for managing the effects on other
hydraulically connected sources of water by withdrawals from the aquifer.

This language does not state or reasonably imply that a ground water management
plan can provide for managing the effects of ground water withdrawals fiom ground water basins
outside the ESPA boundaries. At most, the langnage implies the management plan could provide

_for managing the effects of ground water withdrawals on other sources of water, hydraulically
connected to the designated aquifer from which the withdrawals are made. In short, any
management plan may only provide for managing effects of withdrawals from the designated
aquifer and the effects of those aguifer withdrawals upon water sources that are hydraulically
connected o the designated aquifer.

Logically, ground water withdrawals from the ESPA can only affect -
“hydraulically connected sources of water” that are fed by the ESPA. This conclusion stems

from fundamentals of hydrology. Ground water withdrawals from the ESPA could not affect

process. So, the Director cannot reasonably rely upon the phrase “hydraulically connected
sources of water” in the second paragraph to conclude he has power to determine that “tributary
basins” belong in the proposed ESPA GWMA.

Furthermore, the second paragraph of Section 42-233b does not grant the Director
authority to create a ground water management plan. Instead, the statute gives the Director only
the authority to approve a ground water management plan. Sun Valley also seeks a declaratory
ruling on this point from the Director.
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tributary basins that provide flow to the ESPA, because those fributary basins are up gradient.
No amount of ground water withdrawal from the ESPA could affect ground water levels in those
basins. Additionally, Idaho Code Section 42-233b uses the single term, “the aquifer.” This
connotes that the Director is empowered to manage only one aquifer per GWMA designation.

Unless the Director intends to redefine what the aquifer is—which he cannot do
unilaterally—a ground water management plan in an ESPA GWMA must manage the effects of
ground water withdrawals from the ESPA, as the plain language of the statute provides. This is
important for two reasons. First, as set forth above, the management of ground water
withdrawals from any aquifer other than the ESPA—-such as the Big Wood River ground water
basin—is not.contemplated. Second, if a ground water withdrawal from the ESPA causes no
effects in an upgradient tributary ground water basin such as the Big Wood River ground water
basin, then such tributary basin should not be part of a plan and docs not belong in the GWMA at
all.?

Idaho Code Section 42-233b circumscribes the Director’s authority to regulate use
of ground water withdrawals within the “ground water basin” designated as a “ground water
management area.” Consequently, the Director has no authority to adnﬁnisixaﬁvely regulate
ground water withdrawals in any ground water basin outside of the designated basin. The
regulatory authority granted by Idaho Code Section 42-233b does not include “managing the
effects of ground water withdrawal on the [ESPA]” frem “any hydraulically connected sources
of water.” Such an interpretation completely ignores the statutory phrase, “effects . . . on

hydraulically connected sources of water.”

2 The analysis that the statutory language contemplates is strikingly similar to the analysis
in which the Director must engage to determine an ACGWS and create or enlarge existing water
districts. See IDAHO CODE § 42-237a.g; IDAPA 37.03.11.031.
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The regulatorj authority granted by the statute does not provide for management
of withdrawals in “hydraulically connected sources of water” such as the Big Wood River
ground water basin. The statuie grants govemmenfal power to manage the effects on those
“hydraulica}ly connected sources of water” resulting from withdrawals from the ESPA. Again,
because the Director’s regulatory powers derive solely from the langnage of the statute,
expanding the regulaiory reach beyond the singular ground water basin described in the statute
fails o meet the constitutional standards of due procéss. I.

C. IDWR’s Inclusion of Tributary Basins in the Proposed ESPA Ground Water
Management Area Would Conflict with the SRBA Final Decree.

The Snake River Basin Adjudication (“SRBA™) generated more litigation than
anyone predicted when the Idaho Legislature enacted Idaho Code Sections 42-1401, et seq.
Fortunately, the SRBA District Court entered its Final Decree on August 25, 2014, thereby
concluding virtually all of that litigation. The finality and integrity of that Final Decree would be
attacked by the inclusion of “tributary basins” in a proposed ESPA GWMA.

This conclusion stems from analysis of Idaho Supreme Court authority and the
SRBA Adjudication statutes. In Rangen v, IDWR (2016 Opinion No, 33), Docket
Nos. 42775/42836, the Idaho Supreme Court evaluated the effect of Idaho Code

Section 42-1420. It stated:

Except for certain enumerated exceptions inapplicable here, “[tlhe
decree entered in a general adjudication shall be conclusive as to
the nature and extent of all water rights in the adjudicated water
system.” IDAHO CODE § 42-1420 (emphasis added).

‘Where the partial decrees indicate that Rangen’s rights are surface
water rights, that finding is conclusive in Rangen’s delivery call.

Slip op. at 11.

The Idaho Supreme Court has recognized:
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A decree is important to the continued efficient administration of a
water right. The watermaster must look to the decree for
instructions as to the source of the water. Stethem v. Skinner, 11
Idaho 374, 479, 82 P. 451, 452 (1905). If the provisions define a
water right, it is essential that the provisions are in the decree,
since the watermaster is to distribute water according to the
adjudication or decree. 1.C. § 42-607 (1997).

State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1998) (emphasis added).

This admonition applies here. Virtually all of the potentially impacted water
rights in the Big er)od and Little Wood River Basins have been claimed and decreed with
specific water right numbers.® The prefix number designates the specific water basin selected by
the Department as the identifier for the water rights in that basin.

Significantly, the Department, when it was a party to the SRBA, moved to
reconsider certain orders by the SRBA District Court prohibiting the filing of a Director’s Report
that does not consist of the three parts described in Idaho Code Section 42-141 1. See SRBA
Case No. 39576, Order Re: Idaho Department of Water Resources’ Motion to Reconsider; and
Order Establishing Adjudication Reporting Areas, General Sequence and Test Reporting Areas
at 1 (May 19, 1992) (“May 19, 1992 Order”), a true and correct copy of which is attached hereto
* as Exhibit 3. In doing so, the Director staied that “{ajdminisirative boundaries for sub-basins for
the entire state of Idaho were established by IDWR in the late 1960°s.” See SRBA Case
No. 39576, Director’s Brief in Support of Motion to Reconsider Orders at 6 (Feb. 14, 1992), a
" true and correct copy of which is attached hereto as Exhibit 4. They were established “for ease
and efficiency in the administration of Idaho’s water resources.” id. at 7. Since that time, those

administrative basins have been used for administration, “and will continue to be used after the

3 Those water rights not decreed in the SRBA have been licensed by the Department with
water right numbers indicating the same water basin prefix, i.e., 37.
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conclusion of the SRBA for administration of rights determined in the SRBA, as well as for
IDWR’s other duties.” Id. at 8. The Director stated that “[ajlteration of these boundaries would
not only seriously impede IDWR’s efforts in carrying out its duties in the SRBA, but would
seriously disrupt IDWR’s many other ongoing responsibilities in regulating and administering
Idaho’s waters.” Jd. The SRBA Court accepted this designation of separate hydrological basins
and the sequencing of Director’s Reports proposed by the Din-actor. See May 19, 1992 Order at
2-5,

This fact is significant because of the statutory mandates of Idaﬁo Code
Section 42-1409. It reqﬁired claimants for water rights in the SRBA to file a notice of claim on
the Department’s standard form. IDAHO CODE § 42-1409(4). The standardr claim form required
the claimant to include the source of water and the number of the water right, unless the right
was “founded upon judicial decree not on file with the department . . . .” IDAHO CODE
§ 42-1409(1)(b) & (e). See also IDAPA 37.03.01.060.02(c) & (o) (requiring the identification of
source and basis of claim, including the assigned water right number).

The water right number identified the right in the Director’s Report, the
subsequent partial decree, and all pleadings-involving the water right in any contested subcase.
In fact, the water right number was used to identify the subcase for that right in the SRBA. And,
each partial decree identifies individual water rights with the basin-specific prefix mumber.

Consequently, since the decree is conclusive and provides the instructions for
administration, the judicial determination of the water basin for each water right cannot be
contested by the Director. See State v. Nelson, supra. As aresult, the Director has no basis to
determine that a water right decreed in a separate tributary basin can‘ be administered as part of

the ESPA. ground water basin merely by designating a GWMA under Idaho Code
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Section 42-233b. The fributary basin must be ireated and administered separately, because of the u
conclusive effect of the SRBA Final Decree.

D. The Conjunctive Management Rules Supplement Section 42-233b and i '
Clarify the Limitations on the Director’s Authority.

In the Director’s letter, he recites Idaho Code Sections 42-233a and 42-233b as
‘the Idaho statutory provisions that grant him authority to create an ESPA GWMA. Importantly,
the Director also notes that, in the exercise of such authority, “{o]ne of the issues needing
consideration will be the areal extent of the groundwater management area.” He then proceeds
to list 22 tributary basins that the Department’s technical information suggests may “impact|[]
water stored in the ESPA.” The Director lists “several potential tools” available to address
management of the ESPA (and poss;ibly 22 additional basins), but the Director does not identify
the Department’s Conjunctive Management Rules.
“The policy of securing the maximum use and benefit, and least wasteful use, of
the State’s water resources applies to both surface and underground waters, and it requires that
they be managed conjunctively.” Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 808,

252 P.3d 71, 89 (2011).

[T]he Idaho Legislature has authorized the Director “to adopt rules !
and regulations for the distribution of water from the streams, i
rivers, lakes, ground water, and other natural water resources as
shall be necessary to carry out the laws in accordance with the
priorities of the rights of the users thereof.” The Director has done |
so in the Conjunctive Management Rules (CM Rules), which were %
approved by the Legislature and became effective on October 7, ;
1994,

Inre A&B Irrigation Dist., 155 Idaho 640, 650, 315 P.3d 828, 838 (2012) (quoting IDAHO CODe
§ 42-603). The CM Rules “give the Director the tools by which to determine ‘how the various

ground and surface water sources are interconnected, and how, when, where and to what extent
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the diversion and use of water from one source impacts {others].”” Am. Falls Reservoir Dist.
No. 2 v. Idaho Dep’t of Water Res., 143 Idaho 862, 878, 154 P.3d 433, 449 (2007) (quoting 4&B
Irrigation Dist., 131 Idaho 411, 422, 958 P.2d 568, 579 (1997)).

The Director’s authority to create the proposed ESPA GWMA, and limitations
related to his power, are set forth within Idaho Code Section 42-233b and within the CM Rules.
Administrative rules should be “construed in the context of the rule and the statute as a whole, to
give effect to the rule and to the statutory langnage the rule is meant to supplement.” Mason v.
Donnelly Club, 135 1daho 581, 586, 21 P.3d 903, 908 (2001). “IDAPA rules and regulations are
traditionally afforded the same effect of law as statutes.” Huyett v. Idaho State Univ., 140 Idaho
904, 908, 104 P.3d 946, 950 (2004); see also Mallonee v. State, 139 Idaho 615, 619, 84 P.3d 551,
555 (2003) (‘A rule or regulation of a public administrative body ordinarily has the same force
and effect of law and is an integral part of the statute under which it is made just as though it
were prescribed in terms therein,”).

The CM Rules repeatedly and expressly provide that they apply to GWMAs. The
CM Rules “apply to all situations in the state where the diversion and use of water under junior-
priority ground water rights either individually or collectively canses material injury to uses of
water under senior-priority water rights.” IDAPA 37.03.11.020.01 (emphasis added). The CM
Rules “govem the distribution of water from ground water sources and areas having a common
ground water supply.” Id. Even more explicitly, the CM Rules “provide the basis for the
designation of areas of the state that have a common ground water supply and the procedures that

will be followed in . . . designating such areas as grovund water management areas as provided

in Section 42-233(b), Idaho Code.” IDAPA 37.03.11.020.06 (emphasis added).
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Although Idaho Code Section 42-233b provides the Director with the authority to
designatc a GWMA, that authority has explicit limitations. In this case, in addition to the
express language of that statute, the CM Rules provide applicable limitations.

1. The Director does not have the authority to create the proposed ESPA
' GWMA. _ '

The Director should not create a GWMA where all water rights have been
adjudicated and are the proper subject of a newly created or modified water district, pursuant to
1daho Code Section 42-604. The CM Rules demonstrate this limitation. First, directly on point,
CM Rule 50 provides: that:

The Eastern Snake Plain area of common ground water supply will

be created as a new water district or incorporated into an existing

or expanded water district as provided in Section 42-604, Idaho

Code, when the rights to the diversion and use of water from the

aquifer have been adjudicated, or will be designated a ground
water management arca.

. IDAPA 37.03.11.050.01(d) (emphasis added).

The CM Rules provide that, upon the complete adjudication/of ground water
rights in the ESPA, a water district will be created or the ESPA ACGWS will be incorporated
into an existing or expanded water district. The only condition before mandatory creation or
incorporation is adjudication of ESPA water rights. A GWMA only was to be created, in the
event necessary, before “the rights to the diversion and use of water from the aquifer have been
adjudicated.” The disjunctive “or” following the statement requiring creation or expansion of a
water district upon adjudication of the aquifer demands that conclusion. A GWMA is a pre-

adjudication administrative tool not applicable to the areas contemplated in the proposed ESPA

GWMA.
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In proposing and adopting the CM Rules, the Department contemplated an
“gither/or” approach to water districts and GWMAS, dependent entirely upon the status of
adjudication of water rights within the basin. Comparing CM Rule 30.05 and CM Rule 30.06
reveals that adjudication of the water rights at issue is the lynchpin, If “the water rights have
been adjudicated,” the Department may treat the delivery call as a petition fo create a new water
district. IDAPA 37.03.11.030.05. If “the water rights have not been adjudicated,” the
Department may treat the delivery call as a petition for designation of a GWMA.

IDAPA 37.03.11.030.06.

Also, CM Rule 30.07(h) demonstrates that the designation of a GWMA should
only occur if ground water supply is insufficient “and modification of an existing water district
or creation of a new water district cannot be readily accomplished due fo the need to first obtain
an ad_’fud.;fcation of the water rights.” TDAPA 37.03.11.030.07(h) (emphasis added). Water
rights within the proposed ESPA GWMA have been adjudicated. The CM Rules do not
contemplate the creation of a post-adjudication GWMA. Duly created or modified water
districts supplant the legal authority to create a GWMA.

CM Rule 41 provides further evidence of this conclusion. It requires the Director
to “ntilize all available water right records, claims, permits, licenses and decrees to prepare a
water right priority schedule” when he enters an order upon a delivery call ina GWMA.
IDAPA 37.03.11.041. Under CM Rule 40, relating to delivéry calls within organized water
districts, there is no similar requirement because the water rights within a water district have
been adjudicated; those within a GWMA have not. Again, a GWMA is a pre-adjudication

administrative tool. It does not apply to the areas described in the proposed ESPA GWMA.
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Indeed, that is exactly h(_)w. the Department has interpreted the issue in the past. See Section ILE.
infra. |

'The CM Rules supplement Idaho Code Section 42-233b. They are integral to a
coniplete understanding of the Department’s administration of Idaho waters. The CM Rules
clearly provide that a GWMA is a pre-adjudication tool to be replaced by water districts.
| Consequently, the proposed ESPA GWMA is not authorized under Idabo law.
2. Even if the Director has the authority to create the proposed ESPA

GWMA, he must comply with the procedural requirements of the CM
Rules and the Department’s Procedural Rules.

As discussed supra, the CM Rules pfovide the tools to determine how various
water sources are interconnected, and how, when, where, and to what extent the diversion and
use of water from one source impacts others. See AFRD No. 2, supra. The Director’s proposed
ESPA GWMA clearly contemplates the interconnection of various sources of water, and an
evaluation of the CM Rules in the context of the ground water management statutes cited by the
Director is therefore appropriate. Administrafive rules and regulations are interpreted the same
way as statutes. Kimbrough v. Idaho Bd. of Tax Appeals, 150 1daho 417, 420, 247 P.3d 644, 647
(2011). Interpretation of administrative rules should begin with an examination of the literal -
words of the rule, and such should be given their plain, obvious, and rational meanings. Sanchez
v. State, Dep’t of Correction, 143 Idaho 239, 242_, 141 P.3d 1108, 1111 (2006). Again, the
“language should be construed in the context of the rule and the statute as a whole, to give
effect to the rule and to the statutory language the rule is meant to supplement.”> Mason v.
Donnelly Club, 135 Idaho at 586, 21 P.3d at 908 (emphasis added).

Under the CM Rules, an “area having a comumon ground water supply”

(*ACGWS”) is defined as:
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A ground water source within which the diversion and use of
ground water or changes in ground water recharge affect the flow
of water in a surface water source or within which the diversion
and use of water by a holder of a ground water right affects the
ground water supply available to the holders-of other ground water

rights.
IDAPA 37.03.11.010.01.

‘Two requirements must be satisfied. First, the ACGWS must be a ground water
source. Second, the diversion of ground water from the source must affect water supply in the
souirce or affect the flow of water in a surface water source.

A “ground water management area™ is defined as *“any ground water basin or
designated part thereof which the director of the department of water resources has determined
may be approaching the conditions of a critical ground water area.” IDAHO CODE § 42-233b.

And, a “critical ground water area” is defined as:

any ground water basin, or designated part thereof, not having : :
sufficient ground water to provide a reasonably safe supply for ]
irrigation of cultivated lands, or other uses in the basin at the then
current rates of withdrawal, or rates of withdrawal projected by
consideration of valid and outstanding applications and permits, as
may be determined and designated, from time to time, by the
director of the department of water resources.

IDABO CODE § 42-233a.

Legally, a GWMA must be co-equal with an ACGWS, because it necessarily
satisfies each requirement to constitute an ACGWS. First, for the purposes of water use and
administration, a “ground water basin” is a “ground water source.”* Second, evaluation of the

sufficiency of “ground water to provide a reasonably safe supply,” based on current or projected |

* In theory, a “basin” might not be a “source,” but that would suggest the water within the
basin was not the subject of appropriation and beneficial use. If a basin is not a source of water
subject to diversion and use, neither the statutes nor the rules at issue here would apply.
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withdrawals from a ground water basin, see § 42-233a, clearly contemplates that divérsion from
the basin “affects the ground water sﬁpply available to the holders of other ground water rights.”
| See IDAPA 37.03.11.010.01. ¥ is self-evident that a GWMA must be an ACGWS.

Because a GWMA is an ACGWS, designation of an ESPA GWMA that includes
tributary basins falling outside the boundaries of the existing ESPA ACGWS requires
compliance with the CM Rules. Again, the CM Rules so provide. See IDAPA 37.03.11.020.06
(“These rules provide the basis for the designation of areas of the state that have a comnion
ground water supply and the procedures that will be followed in . . . designating such areas as
ground water management aveas as provided in Section 42-233(b), Idaho Code.”) (emphasis
added).

In particular, because a GWMA is an ACGWS, in order to designate a GWMA,
the Director must first determine the applicable ACGWS. To do that, the Director must conduct
a rulemaking, as CM Rule 50 demonstrates. In the alternative, and upon an appropriate petition
by a water user pursuant to CM Rule 30, the Director must comply with CM Rule 31, which
provides guidance and criteria concerning determinations of an ACGWS. Importantly, CM
Raule 31 states that the Director’s ACGWS findings “shall be included’in the Order issued
pursuant to Rule Subsection 030.07.” IDAPA 37.03.11.031.05. Also, CM Rule 30.07 reqﬁires
consideration of a contested case under the Department’s Rules of Procedure prior to entering
such an order. IDAPA 37.03.11.030.07.

In sum, thez Director may nof, as suggested in his Letter, simply decide whether an
ESPA GWMA, inclusive of 22 tributary basins, should be created “[a]fter hearing from water
users at the public meetings and considering the issues.” Even if it were appropriate to create the

contemplated ESPA GWMA, which it is not, the Director must hold a c(_mtested case hearing
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upon petition by a party or a rulemaking in accordance with the Idaho Administrative Procedures
Act concerning the boundaries of any ACGWS that will comprise such a GWMA, and otherwise
| comply with the CM Rules. Onty then will the Director have the authority to designate an
ACGWS as a GWMA (if at all), subject fo governance in accordance with Idaho Code Section

42-233b.

3. The Director may not ignore his obligation to determine an ACGWS
by citing Idaho Code Section 42-233b.

The foregoing limitations on the Director’s authority under Section 42-233b and
‘the CM Rules are supported by Judge Wildman’s Mmorwdm Decision and Order in thé
matter of Sun Valley Co. v. Spackman, Case No. CV-WA-2015-14500 (Apr. 22, 2016) (the
“Memorandum Decision”). Consequently, the Director’s proposal to inclﬁde Basin 37 in an
enormous ESPA GWMA, without a procedurally proper determination of an ACGWS, would be
an invalid collateral attack upon the findings and conclusions of the Memorandum Decision.

In that decision, the Court reversed the Director’s denial of a motion to dismiss
based on the calling party’s failure to file a compliant petition under the CM Rules. See
Memorandum Decision at 12-14. Among other problems with the delivery call, the calling party
had failed to describe an ACGWS, as required by CM Rule 30. See id. The Director
acknowledged that he must determine an ACGWS in order to resolve the water delivery call, but
asserted he could do so under CM Rule 40, a;nd denied the mofion fo dismiss. See id. at 8. Here,
the Direcior has proposed an ESPA GWMA, suggesting he may create it after simply
considering concemns expressed at open public meetings. In contrast to his position in Sur Valley
Co. v. Spackman, the Director now refuses to acknowledge that he must determine an ACGWS

as part of his proposed action. He does not account for the due process concetns associated with
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unilaterally subjecting those within the untested and unmeasured boundaries of a proposed ESPA
GWMA to curtailment.

By pointing to a different statute, the Director does not change his obligation to
formally determine an ACGWS. The determination of an ACGWS was of primary importance
to Judge Wildman. He stated: |

Determining an area of common ground water supply is critical in

a surface 1o ground water call. Iis boundary defines the world of

water users whose rights may be affected by the call, and who

ultimately need to be given notice and an opportunity to be heard.

In the Couri’s estimation, determining the applicable area of

common ground water supply is the single most important factor

relevant to the proper and orderly processing of a call involving the
conjunctive management of surface and ground water. '

The area of common ground water supply in a surface to ground
water call defines the world of juniors whose rights fo use ground
water may be curtailed. It is paramount that junior users who may
be found to be within that area be given proper notice and the
opportunity to be heard.

Memorandum Decision at 9.
The fact that the proposed ESPA GWMA is not a surface to ground water

delivery call made by a senior has no sigunificance. Idaho Code Section 42-233b grants the

Director curtailment authority, and subjects water users within a GWMA to additional regulatory

oversight by the Depariment, In order to subject water users to the Director’s jurisdiction and

oversight in the foregoing water delivery call proceedings, Judge Wildman held that the law

requires a formal pleading and determination fo identify an ACGWS relative to the Big Wood

and Little Wood River. The Director’s atfempt to simply designate a GWMA that inclades, very |
“generally, the Big Wood and Little Wood River basins is an improper collateral attack upon that

holding. The Director must abide by the formalities required under Idaho law to identify and
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designate an ACGWS relative to the proposed ESPA GWMA, before administering water users’
withdrawal of water from the Big Wood and Little Wood River basins pursuant to Idaho Code
Section 42-233b.

Commensurate with fundamental fairness and due procéss, if the Director intends
to creaie a GWMA éomprised of an ACGWS that includes the Big Wood River basin, the Raft
River basin, the Palisades basin, and numerous others, ground water users in each basin are
entitied to more than a roadshow of public meetings and a brief comment period. While there
can be no dispute that informal proceedings are generally contemplated and authorized under the
Idaho Administrative Procedures Act aﬁd the Department’s Procedural Rules, “an agency cannot
unilaterally decide to utilize informal procédures to the exclusion of formal proceedings.”
Laughy v, Idaho Dep’t of Transp., 149 Idaho 867, 872, 243 P.3d 1055, 1060 (2010). Here, the
CM Rules do not contemplate informal proceedings to decide the boundaries of a GWMA,
which is an ACGWS. They require either a contested case proceeding in accordance with the
Department’s Procedural Rules, see CM Rules 30,7 and 31, or alternatively, as CM Rule 50
illustrates, a formal rulemaking.

E. The Proposal to Designate ap ESPA GWMA Inclusive of Water District No.

37 is Confrary to Prior Decisions of the Director Regarding GWMA
Designations Related to the ESPA.

Idaho Code Section 42-233b was created to provide for the designation of ground
water management areas as an alternative to the designation of the more serious critical ground
water areas, and to allow the Director to approve permits on a controlled basis in these areas.
See S. 7842, 47th Leg. (Idaho 1982) (statement of purpose). Through the designation of
GWDMAs, the Director has the power to manage the distribution of ground water resources in

times of drought or decline in existing ground water. IDAHO CODE § 42-237a. Department
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precedent in designating GWMAs establishes that the Director uses this power to limit or deny
applications for ground water in areas where ground water is limited.

‘Water districts serve a similar purpose to designated GWMAs in that they allow
the Director to contro] the distribution of water from natural water sources within an area
needing management. See IDAHO CODE § 42-602. The procedure for establishing a water |
district differs from the procedure for designating a GWMA, but the result is the same; measured
control and administration of water rights in a designated area. The Director describes the two as
foliows:

The Director has a statutory responsibility to administer the use of

ground water in the state so as to protect prior surface and ground

water rights and yet allow full economic development of the state’s

underground water resources in the public interest. See Idaho
Code §§ 42-226, 42-237a.g, and 42-602.

The Director has the general responsibility for direction and

control over the distribution of water in accordance with the prior

appropriation doctrine as established by Idaho law within water

districts to be accomplished through watermasters supervised by

the Director, as provided in chapter 6, title 42, Idaho Code and

IDWR regulations.
Final Order Modifying the Boundaries of the American Falls Ground Water Management Area
(Aug. 29, 2003) at 2, a copy of which is attached hereto as Exhibit 5. Because of the similarity
in function, GWMAs are not meant to overlap water districts, This is made clear in the
modification of the American Falls GWMA. |

The American Falls GMWA was designated by Order on August 3, 2001,
pursuant to Idaho Code Section 42-233b. See Order Designating the American Falls Ground
Water Management Area (Aug. 3; 2001), a copy of which is attached hereto as Exhibit 6. The
Twin Falls Canal Company and the North Side Canal Company submitted a written request

asking for the Director to promptly designate a GWMA for Basin 35 pursuant to Idaho Code
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Section 42-233(b). Id. at 1. The Department considered the request to be a petition for creation
of a GWMA, including all of Basin 35, in accordance with Rule of Procedure, IDAPA
37.03.11030.06. Id. However, the Department considered the action to designate the GWMA
for this portion of the ESPA as “a result of the Director’s independent initiative and .. . not. . . in
- response to the petition of the canal companies.” Id.

Two years later, the Director issued a Final Order Modifying the Boundaries of
the American Falls GWMA because Water District Nos. 120 and 130 were established and these
districts covered portions of the GWMA in Administrative Basins 35, 36, 41, and 43. See
August 29, 2003 Final Order at 1. The Director stated that the GWMA was no longer needed in
these portions because it covered Water District Nos. 120 and 130 and iis “continued existence
within the Water District boundaries may cause confusion in the administration of water rights.”
Id. The Director went on to say:

The establishment of Water District Nos. 120 and 130, which

includes the area within the boundaries of the American Falls

GWMA over the ESPA locafed in Administrative Basins 35, 36,

41, and 43, provides the Director with the more comprehensive

water administration authorities available under chapter 6, title 42,

Idaho Code. These authorities together with the “Rules for

Conjunctive Management of Surface and Ground Water

Resources” (IDAPA 37.03.11) make it unnecessary to retain the
current boundaries of the American Falls GWMA.

Id. at2.

The Department’s attempt to designate an ESPA GWMA that overlaps
established water districts is contrary to the Department’s past position. The existence of a water
district avoids the need for a GWMA and the existence of a GWMA within a water district will

only confuse the administration of water rights in the areas. The water administration authorities
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already in place give the Department the authority to manage water use, and no additional
administration procedure is required.

F. Any Order to “Cease or Reduce Withdrawal of Water” Under Idahe Code
Section 42-233b Must Include Water Rights for Domestic Purposes.

The Idaho Legislature enacted the Idaho Ground Water Actin 1951, See 1951
Idaho Sess. 423. This significant legislation provided, for the first time in Idaho, a
comprehensive framework for regulation of the use of ground water. Part of this framework
included the specific admonition of Idaho Code Section 42-229. It stétes: _

The right to the use of ground water of this state may be acquired
only by appropriation. Such appropriation may be perfected by
means of the application permit and license procedure as provided
in this act; provided however, that in the event an appropriation has
been commenced by diversion and application fo beneficial use
prior to the effective date of this act it may be perfected under such
method of appropriation. All proceedings commenced prior to the
effective date of this act for the acquisition of rights to the use of
ground water under the provisions of sections 42-201 -- 42-225,
Idaho Code, may be completed under the provisions of said
sections and rights to use of ground water may be thereby
acquired. But the administration of all rights to the use of
ground water, whenever or however acquired o1 to be acquired,
shall, unless specifically excepted berefiom, be governed by the
provisions of this act.

(Emphasis added.)
This language affirmatively answers any question of the inclusion of domestic

water rights in any “cease or reduce withdrawal of water” order under Idaho Code
Section 42-233b.
Without question, Idaho Code Section 42-227 “specifically excepted” excavation
and use of ground water for domestic purposes from “the permit requirement under
section 42-229, Idaho Code,” IDAHO CODE § 42—227. However, this exception does not

extinguish the requirements of appropriation of the water by diversion and application to a
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beneficial use. In fact, the last sentence of Idaho Code Section 42-227 states, “Rights to ground
water for such domestic purposes may be acquired by withdrawal .and use.” IpAHO CODE
§ 42-227.
Consequently, any domestic use water rights that were decreed in the SRBA -
constitute water rights subject to administration under the mandate of Idaho Code Section 42-229
(“administration of all rights to the use of ground water . .. shall . . . be governed by the
provisions of this act.””). They all were judicially confirmed as water rights created under the
" constitutional method of appropriation; “withdrawal and (beneficial) use.” IDAHO
CODE § 42-22§.
Here, there are as many as 10,724 decreed domestic ground water rights within
the Director’s proposed ESPA GWMA. Se¢ Exhibit B to the Declaration of Leni Patton. In
“sum, decreed domestic ground water rights in the implicated administrative };asins collectively
‘have a diversion rate of 498.117 cfs for domestic use, as well as 214.557 cfs for stockwater. See
id. A conversion of these decreed domestic ground water rights from instantaneous fiow rates fo
annual acre-feet reveals potential decreed water use on the order of 515,950 acre-feet of ground
- water annually. That sum is significant.

If the Director proceeds to create the proposed ESPA GWMA—which he should
not—ithese decreed domestic use water rights must be subject to any order under Section
42-233b to *cease or reduce withdrawal of water,” just like every other type of decreed or
licensed water right. Idaho Code Section 42-233b mandates this result.

The director, upon determination that the ground water supply is

insufficient to meet the demands of water rights within all or

portions of a water management area, shall order those water right

holders on a time priority basis, within the area determined by the
director [the GWMA], to cease or reduce withdrawal of water until
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such time as the director determines there is sufficient ground
water....

IpaHO CODE § 42-233)b (emphasis added).

'This language does not exempt domestic use water rights. Consequently, if the
director issues an order based on insufficiency of water, decreed or licensed domestic use water
rights within the proposed ESPA GWMA must “cease or reduce withdrawal of water” along with
all other water rights, npon “a time priority basis.” The plain language of the Idaho Ground
Water Act mandates this result.

G. IDAPA 04.11.01.420-425 Apply to Department Proceedings.

Idaho Code Section 67-5220(5)(b) requires that an agency promulgating “its own
procedures shall include in the rule adopting its own i:rocedures a finding that states the reasons
why the relevant portion of the attorney general’s rules were inapplicable to the agency under the
cirqumstances.” IpaHO CODE § 67-5220(5)(b) (emphasis added). No such finding stating the
reasons why the relevant portion of the rules were inapplicable is included within the
' Department’s Procedural Rules. See IDAPA 37.01.01.050. Accordingly, IDAPA 04.11.01.423

indeed does apply to the Department. See IDAHO CODE § 67-5220(5)(a).
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III. CONCLUSION
For the foregoing reasons, Sun Valley respectfully requests a declaration by the
Director in conformance with the requesied relief set forth in the Petition.
DATED this ﬂmay of October, 2016.

MOFFATT, THOMAS, BARRETT, ROCK &
F1eLps, CHARTERED

Attorneys for Sun Valley Company

B
Matthew J. McGee — Of the Firm
Attorneys for Sun Valley Company
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and correct copy of the foregoing SECOND AMENDED PETITION FOR DECLARATORY
RULING REGARDING CREATION OF ESPA GROUND WATER MANAGEMENT
AREA to be served by the method indicated below, and addressed to the following:

Gary Spackman ( ) U.S. Mail, Postage Prepaid
Director Hand Delivered

IDAHO DEPARTMENT OF WATER RESOURCES ( ) Overnight Mail

322 E. Front St. ( ) Facsimile

P.0O. Box 83720
Boise, ID 83720-0098

: Courtesy copies have also been provided by the method indicated below and
addressed to the following: a

W. Kent Fletcher 1}6 U.S. Mail, Postage Prepaid
FLETCHER LAW OFFICE { ) Hand Delivered

P.O. Box 248 { ) Overnight Mail

Burley, ID 83318 { ) Facsimile

Facsimile (208) 878-2548

Attorneys for American Falls Reservoir
District #2 and Minidoka Irrigation District
Intervenor Surfoce Water Coalition

John K. Simpson U.S. Mail, Postage Prepaid
Travis L. Thompson } Hand Delivered

Paul L. Arrington ( ) Overnight Mail

BARKER ROSHOLT & SIMPSON LLP ( ) Facsimiie

163 Second Ave. W.

P.0. Box 63

Twin Falls, ID 83303-0063

Facsimile (208) 735-2444

Attorneys for A&B Irrigation District, Burley
Irvigation District, Milner Irrigation District,
North Side Canal Company, and Twin Falls
Canal Company

Intervenor Surface Water Coalition
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Candice M. McHugh

Chris M. Bromley

McHUGH BROMLEY, PLLC

380 8. 4th St., Suite 103

Boise, [D 83702

Facsimile (208) 287-0864

Attorneys for Intervenor City of Bellevue

Joseph E. James

BROWN & JAMES

‘130 4th Ave. W.

Gooding, ID 83330

Facsimile (208) 934-4101

Attorneys for Intervenor Big Wood & Little
Wood Water Users Association

Michael C. Creamer

GIVENS PURSLEY LLP

601 W. Bannock St. (83702)

P.0. Box 2720

Boise, ID 83701-2720

Facsimile (208) 388-1300

Attorneys for Intervenor City of Hailey

A. Dean Tranmer

POCATELLO CITY ATTORNEY’S OFFICE
911 N. 7th Ave. (83201}

P.O.Box 4169

Pocaiello, ID 83205

Facsimile (208) 239-6986

Attorneys for Intervenor City of Pocatello

Sarah A. Klahn

Mitra M. Pembetton

WHITE & JANKOWSKI, LLP

511 16th St., Suite 500

Denver, CO 80202

Facsimile (303) 825-5632

Attorneys for Intervenor City of Pocatello

& U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
{ ) Facsimile

{) U.S. Mail, Postage Prepaid
{ ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

B U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail -

( ) Facsimile

U.S. Mail, Postage Prepaid
)} Hand Delivered
( ) Overnight Mail
( ) Facsimile

?O U.S. Mail, Postage Prepaid
) Hand Delivered —

( ) Overnight Mail

( ) Facsimile
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Randall C. Budge 0§ U.S. Mail, Postage Prepaid

Thomas J. Budge ( ) Hand Delivered

RACINE OLSON NYE BUDGE & BAILEY { ) Overnight Mail
CHARTERED { ) Facsimile

201 E. Center St. (83201)

P.O. Box 1391

Pocatello, ID 83204-1391
Facsimile (208) 232-6109
Attorneys for Intervenor Idaho Ground Water

Appropriators, Inc.

Dylan B. Lawrence N U.S. Mail, Postage Prepaid
J. Will Varin { )} Hand Delivered

VARIN WARDWELL LLC { ) Overnight Mail

242 N. 8th St., Suite 220 ( ) Facsimile

P.0. Box 1676

Boise, ID 83701-1676

Facsimile (866) 717-1758

Attorneys for Intervenor Water District 37-B
Ground Water Association

O

Scott L. Campi:vell \
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF DESIGNATING THE ORDER DESIGNATING THE
EASTERN SNAKE PLAIN'AQUIFER EASTERN SNAKE PLAIN
GROUND WATER MANAGEMENT AREA AQUIFER GROUND WATER
MANAGEMENT AREA

Tizc Director (“Director”) of the Tdaho. Department of Water Resources (“Department”)
finds, concludes and ordersas follows: ,

FINDINGS OF FACT

Procedural Backsround

‘the. Dlrector sem aletter to potentna]iy interested water users
ing of 4 fer tha gement area’ for the

.}ground’ Water management area and ia sxpress the;r vmws rega.rdxng the proposai Id The
L a]! pitL. f i users at the pubhc‘meeung and consndermg the

8 "'I‘he Le;rer aiso stated that “[w]ater users and the Water
ng €ffoifs 1o enhance recharge and reduce ground water pumiping
- “future cendmons, inclnding climate and water use practices are

;;’o counter ﬂae ﬁecimes,f
‘unknown.* Id. &t 2.

3, The Lerter-stated that putspant to Idaho Code § 42-233b, the Director is
suthorized to desighate: -ground? water manageinent areas,” that'the statute “dentifies several

-potential toolsavailable fo the. Director-within a ground Water management area to properly

o ‘Acopy hé lgtier is.on the Diep

ment’s websiie at: htipsy//www.idwridgho. gov/files/grotind_
water_mgmt/20160707: Lefter4p-)

tors-Users-from-Oary-Spackman-Re-Proposed-ESPA-GWMA pdf
2 e Tepartment dlso issved’a news release on July 13, 2016, regarding ihe mestings.
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manape the refoutee,” and that “formation of a ground water management afea would have
distinct advantages” over administering only through conjunctive management delivery calls,
betause the. Dapartmcnt can “consider thie aguifer as a'whole.” Id. at 2-3. The Lenter stated
“[1The question is whether the ESPA is approaching the conditions of a critical ground water area
{not having sufficient ground water to provide a reasonably safe supply.).” Id. at 2.

4, “The Letter also stated that “fo]ne of the issues needing consideration will be the
areal extent.of the ground water management area,” and that “{t]he Depattment’s technical
information suggests that the area that impacts watet sfored in the ESPA and spring discharge
extends:into tributary basins.” Id.at 3. The Letter listed twenty-two tributary basins and stated
that “[w]ater-users in those areas are invited to participate™ in the public meetings. Il at3. The
tributafy basing listed in the Letter included the Big Wood River basin, Id. at 3.

5 On Tuly 25, 2016, the date of the-first public meeting (in Hailey), Sun Valley
iy filed with ‘the Depariment a Pétition for Declaratory Ruling Regarding Creation of
Gr | Water Managemeut Area (“Peut;an”) Sun Va{ley Company filed an Amerzded
Pet iaafar i Laratory Ruling Regurding Creation of ESPA Ground Water Management Areq,.
ly 29; 2 Amended Petition™). ‘Sun Valley Company filed a Seconid Aniended Petition
for Dig iling Regarding Creation of ESPA Ground Water Management Area, on
QOctobet 19,2016 ( Second Amended Petmon”) ‘The. Petition, the Amended Petition, and the
Second fed-Petition{collectively, “Petifions™) seek declaratory rulings pursuant to Idaho.
,an‘d , ule 4@0 of the Department s Rules of Procedure (IDAPA 37.01,01.400).-

8. Asdiscusgsed in the: Order Ee;zymg Pet“ ion for Decldratory Rulings, which is
issued herewith, the Pefitions raised nber.of the actual and legal issues that were
Ylrgady pending before the Departst ent in considering whether to designate a groind water
management grea; forthe ESPA,

2 “The Départment condugted thie public meetings referenced in the Leter on the.
scheduled dates: {J uly:25-28) at: the:scheduled times and locations.. Eepartment staffin.
attendance:at the public meetings included the Director,. Special. Advisor to the Director Rich
Rigby, dnd Hydrogeologist Sean Vingent. . The Director began ch meeting with opening
comiments. Rich Rigby presented the legal, Aactval, and policy aspects of demgnatmg an ESPA
proutid watermanagement area. Sean Vincent presented technical information in a presentation.
titled “Hydrologic Considerations for the Possible Establishment of a Ground Water
Management-Avea for: the Bastern Shake Plain Aqucr” (“ESPA GWMA Pregentition™), After
the Departitient piesentations, the public commented and asked questions, At the conclusion of
ibe public participation, the Directorclosed each meeting with remarks. The Director invited
written & 6 b submitted by: Scptember 1. The Department tecoided the audio
presentations and public. statéinerits for alt the: pubhc theetitigs except the Terteton meefing:*

3 ‘I‘h& Sun Valley Campany also filéd with thé Department on October 19, 2018, the Declaration'df Leni
Pation and the Declaration-of Maria Ganbou,

* Dueto.a techrival prolilem, there i§10.audio recording of the public meeting in Terreton,
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8. At the public meetings, the Depariment presented hydrologic information-about
the possible “areal extent” of an ESPA ground water management area, including information
about tributary basins, The Department also-discussed possible administration of ground water
in a:ground water management area designated under Idaho Code § 42-233b. Comments and
questions at the public meetings, and subsequent written comments, addressed many of these
sarnie mattets, Some attendees and commeniters opposed designation of an ESPA ground water
‘management area or inclusion of tributary basins, while others supported one or both.?

9, Sorie-of the commients and questions at the public meetings, and subsequent
written comments, raise issues of the mterpretatmn and application of the CM Rules and Idaho
§:42-233b in specific and possibly unique: factual circumstances. Some of the comments
ns seek further factual or fechnical information regarding the basis for designating an
ES A grounﬂ watel management ared, or assert that additional information is necessary before a
greund water management area can be de&gnated Some of the comments and questions seek

| ] [ rical information-fegarding whether individual tributary basins (such as the
Blg Wood R!ver basin) should be included in‘an ESPA: ground water fhanagement area,

The Eastern Snake Plain Aquifer |

SPA)

10.  The ESPA isdefined asthe aquifer uriderlying an area of the Eastern Sriake River
?lain The ESPA ;s abaut 179 mﬁes 1ong and 60 mﬂes wxdc as deimeatad in the report

frac?:ureé inaternary basalt havmg an aggtega,te thxckness that in some locatlens may excced
sevsrai thousand feet Geohydmlagw meework of the Snake Rwer Plam, USGS Prefessmnal

Vater Res Bti Nov 2012) (“2012 State Water
P3dat 197; Enhanced Snake Plain Aquifer Model
Vet on. ,I—Fmal Repnrt (IDWR 2013) (“ESPAM 2.1 Final Report”) at-8-9, 11, The basalt
generally decreases in'thickness toward the niargins of the aquifer. Clear. Springs Foods, 150
Idaho at 79394, 252 P.3d at 74-75; ESPAM 2.1 Final Report at 12. ‘The fractured Quatemary

3 Public comment letters can i;e yiewed on the. D&paﬂmcnt‘s webisite at: hups:/fwww.idwi.idaho.goviwater-
ﬂghisf pround-water-management-areas/proposed.hitml.
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basalt is generally characterized by high hydraulic conduetivity. Final Rangen Order at 15;
Clear Springs Foods, 150 1dahe at 793-94, 252 P.3d at 74-75. The presence of interbedded
sediments, a volediiic rift zone, and les§ permeable basalts result in lower hydraulic conductivity
in some areas of the aquifer. Final Rangen Order at 15; SWC Delivery Call Recommendation at
3. Notable areas of lower hydraulic conductivity are4n the.vicinity of Mud Lake and in the
Great Rift zoné. The Great Rift zone extends north to south across the plain from the Craters of
the Moon to just west of American Falls Resetvoir. Final Rangen Order at 13, 27, ESPAM 2.1
Final Report at- 12, While overall ground water movement through the ESPA is from the
northeast 1o the southwest, Aquifer Recharge Committee Minutes (May 27, 1993, App. A, C;
Hydrologic Considerations for the Possible Establishment of @ Ground Water Management Areq
foithe Eastérn Shake Plain Aguifer IDWR, Tiil. 25, 2016) (“ESPA GWMA Presentation”) at 6;
ESPAM 2.1 Final Reportat 12, there can be Iocal variations in the direction and rate of ground
“yater movement. Aquer Rcsharge Committee Mintes (Oct. 6, 1993 &t 3); SWC Delivery Call
'Recommendatmn at 3. For instance; aseas of lower hydraulic conductivity impede the
Itansmassmn of ground water throp gh the-aquifer, and can influence the direction of ground
water movement. Idaho Ground Water Asse
369'? 3d 897, 913 (2016); SWC Détivery Call Recommiendition at'3,

12.  The ESPA is hydraulically connccted to surface water sources, including the.
Snak ch ‘ Aquer Recha::ge Committee Mi

geontine dar:an a 3" 201 2 Sta:e Water Pian at 51 Rang""n,

inutes (Sep. 8, 1993 App. A at 3); Final Rangen

ischarges fo the Saake )

1-above Milner Dam, ar din thgfrhausand Sprmgs reach belew Mslner Dam;_

993, App. A, C); id, (Oct. 9, 1993 at 3): Final
'.;; Ine v IBW -159 Ida,ho ?98 802 36’7 P3d 193 197 (20-1-5),_

) arg e
App A at 3) S‘W’C Dehvery Call
; C{ear Spnngs F oods, “150 Idaho o 793-94,

SOuire: gainso €5 in. any pamcular iﬂcanon depcnds pnmanly on 1oca1 grouxid watex
elevatmns and hydrauhc canductmty of the interconnecting geologic stmeture, . Aquifer

( ' 5 1983 at:4): Final Rangen Order at 15-16; Rangen, 159
Fings Foods, 150 1daho at 793-94, 252 P.3d at 74-75;
it at 14, Local ground water elevations, in turn, can be influenced by
recipitation or drought, sespage and underflow from tributary basins),

ities (e.g:, ground water withdrawals, surface water irrigation practices, or ‘managed

recharge}, and the geologic structure and hydravlic conductivity of nearby portions.of the ESPA
and/or tributary basins. Aguifer Recharge Committee Minutes: (Aug. 5, 1993 at4-5).

14, A “wibatary basin™is 2 basin that contribites water to the BSPA, even insidll oF
intermitient quantities The water in the ESPA:comes primarily from tributary basis, either-
groundwaterunderflow Trom tribitary aguifers or water in tributary streams. that infiltrates
lirect threugh thie streambied znd into the ESPA or mdxrcctly when it is used-for i m‘;ganon
ESPAM 2.1 Final Reportat.99, Figurs 8; ESPA GWMA Presentation.
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14,  Rdlston and others concluded that every acre-foot of water consnmptively used in
the tributary basins ultimately reduces:the flow of the Snake River. Ralston, D. R., Broadhead,
R., and Grant, D: L., 1984, Hydsologicand Legal Assessment of Ground Water Management
Alterngtives for Idaho: Tdaho Water Resources Research Institute, Technical completion Report
WRIP/371405, Univetsity of Idaho, Moscow, Idaho, 159 2 ESPA GWMA Presentation;
Aquifer Recharge Commitiee Minutes. Consumptive use in tributary basins generally reduces
storage in the ESPA because the aquiferis hydraulically connected to the Snake River.

15.  The following “tributary basins” contribute water to the ESPA:

Clover Creek Bn'{:h Craek Palisades Creek Bannock Creek

Thorn Creck ed die: Crock Willow Creek Rock Creek

Big Wood River Blackfoot River Raft River:

Little Wood River Ross Fork Gogpse Creek

Big Liogt River Portnenf River Big Cottoniwood

Little Lost River Creek
Presentation; Letter:

ESPA-GWMA

16, Often aguifersin the ‘mhutary basins differ from the ESPA in that the tributary
aquers are Com es d il i athcr than Quatemary basalt such as alluvaal

ec' 'ﬁ‘pr:manly by ground water underfiow whﬁe others
' ige. from tributary steeams. ESPA- GWMA

cmtical gfoun walter areas inSOmme 6 -the iﬁbutary basms Examples ate thaArtaslan Cxty,
Cottonwood, West Qakley Fan,-and Qakley Kenyon Critical Ground Water Areas-in the Goose
Creek basin.

KEPLAIN AQUIFER
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ESPA Storape & Spring Discharge Trends

19.  Initial irrigation development in Idaho began in the second half of the 19" century
when water was diverted from the Snake River.and ifs tributaries by canals and ditches and
delivered to cfops i the field: Under thié system of “gravity” or “flood” irrigation, the reliable
irtigation season flow of the Snake River above Milner Dam had been fully appropriaied by the
early 1900s. Much of this irrigation water was not-consumed by crops, however, but rather
seeped into the ground, This “incidental” recharge significantly increased storage in the ESPA.
and spnng discharges iito the Snike River, Before ground water development of the ESPA
began if eamast m the-early 195()3 the ESPA gamed an estimated 17 million acre-feet (“AF”) of
storage, nake River ih the canyon downstream from Milner Dam
'apprexxmately 4, 260 cublc feet per second (“cfs™)

: _' ',SF‘A bégém 8ecréasmg as 8 resnlt of
1 to mare efﬁcwnt systemns (such as sprinklers).
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22, BSPA storage and spring discharges began to decline due in part to the increased ;
.ground watet pumping: and the decrease in “incidental” recharge; droughts and changes in |
cropping patterns also contributed t6 the declines. 2006 S.C.R. No. 136 (2006 Idaho Sess. Laws |
1392); Aquifer Recharge Committee Minutes (May 27, 1993 & App. A, C); id. (Aug. 5, 1993 at ]
5, 13-14 & App. A at2-3, App. C at 1, App. D at 7); id. (Sep. 8, 1993 App. Aat7); Final
Rangen Order at 12 (discissing the reasons for declines in spring flows); SWC Delivery Call
Recommendation at 5-7; 2012 State Water Plan at 52; ESPA GWMA Presentation at 23; IWRB 3
Web Page for ESPA CAMP (https://www.idwr.idaho.gov/waterboard/W aterPlanning/CAMP/ ;
ESPA/defavlt.hitm); ESPAM 2.1 Final Report at 13-15. The following figure illustrates the
change in aguifer storage content and combined spring discharges from 1912 to 2015.

Volume Ch of Water Stored Within ESPA

Cisrdtaliveistirage Chinge lmlion AF}.
L
B
Combined Springs Dischargefafs)

4,800

4500

e 4300
8888
s

ting flows at Thousand Springs dropped fioma. peak of approxxmately 6, 700 ofs to 5 20(3
Aguifer Recharge Committee Minutes (May 27, 1993, App C) (describing declines
53 1o 1993);7d, (Aug: 5, 1993 App. Cat 1) (describing spring discharge trends from the
¢ 05:t6 1993); id. (Sep. 8, 1993.App. AarT) (descnbmg ESPA water levels and spring
-dxscharges) Final Rangen Orderat 11 (statihg that spring flows in the area of the Curren Tunnel
“daclified by over33 ¢f§ bétwéen 1966-and 2012”); id. at 16 (discussing declines in aquifer
{evels and spring flows from 1980 to 2008); 2012 State Water Plar at 52; ESPA GWMA
Pi ,ematmn at 9; 10—22; 24 Rangen, 159 Idaho at B0Z, 367 P:3d at 197. From 1980 to 2013,
ESP en greater average of 260,000 AF annually dermonstrating that
de _ aquer are accelerating. ESPA storage and spring dischaiges have continued to
dechine since 9013, ESPA GWMA Presentation at 9, 10-22, 24. While there have been brief ;
periods-of recovery’ {increased aguifer levels-and spring discharges), the overall downward trend. ?
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of decreasing ESPA storage and spring discharges has continued, 2006 S.C.R. No. 136 (2006
Tdaho Sess, Laws 1392); Aquifer Recharge Committee Minutes (Sep 8, 1993 App. A at7)
(describing ESPA water levels and sprini d:scharges from 1900t0 1990), ESPA GWMA

Pr esenmnon at’ 9 10~22 24 Each recovcry pcak is 1ower than the prevxous peak and each

27, 1993 App B);, ESPA GWMA Presertation ato, 10-22 2,

"24.

’I‘ha followm figure ﬁlustratas spat;ally dlstnbuted changes in water surface

(“USGS”) in 1980 and 2013 Jn that time (até! aquer content iicciined by approxnmately six
tmllzon AF BetWeen 1980 and 813 the nverage dépth to water surface across the entire ESPA

4,000,000 AF-

444 Wells
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25.  The following figure illustrates declining discharge from the ESPA From 1958 n
‘to present, reach gains from Milner to King Hill have been in continuous decline.” The gain in -
the Milner to Xing Hill reach of the Snake River is comprised primarily of ESPA spring L
discharge in the Thoysand Sprmgs area, but also includes contribution from sources such as
surface water tributaries, irrigation feturn flows, and ground watet’ discharge from sources south I
of the Sniake River. The figute quantifies the total reach gairi in acre-feet for the period ;
November through February for years 1958 through 2016.

Snake River Milner to King Hill Reach Volume

20

ER1

Now; to Feb. Reach Valume {million AF)
Py
tn

0.0 il i ;

1950; 1950. 1970 1580 1980 . 3000 2016 207

isted since the
3 agrecments

Spring 3 Compl! . :
_adm:mstareé by the. Depﬂrtmem :
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26.  Aspartof the consideration of whether there is “sufficient. gr@und ‘waterto
provide a reasonably safe supply for irrigation of cultivated lands or other uses in the basin,
other hydraulically connected sources must be considered. Hydrankically connecied water
sources include the Snake River and spring complexes in the American Falls and Thousand
Spring areas. The aquifer discharges to the Snake River, increasing gains in the Snake River.
Tncreased gains in the river are subsequently diverted onto the Eastern Snake River Plain for
irrigation and other uses.

.3‘

27.  Martin-Curren Tunnel is the decreed water source for eleven irrigation water
rights with a total authorized diversion rate of 11.29 cfs and three fish propagation water rights
with-a total authorized diversion rats of 75.99 ofs. IDWR began monitoring discharge at the
Martin-Curren Tunnel in 1993, following complaints of insufficient water supply for irtigation,
In2011, tRangan, Ine., whi ch owns anid operates the Rangen Fish Hatchery, filed 2 dehvery call
#gainst junior grourd water users clmmmg injury from alleged reductions in discharge from the
Martin-Curren Tunnel. In response-tothe deélivery call, the’ Department found that Rangen, Inc.

was injured inthe amount of 9.1 cfs by junior ground watér puinping. Tunnel discharge: denlmedé

befween 1993 and 2015, and tunnél discharge has-continted to be insufficient 16 supply
irrigation and fish propaganan uses. In'2014 and 2015, the annual average tunnel. dlscharge was
three ofs and the monthly average flow-in Julywas one cfs. Refer to the following figure for
Husttation of Mastin-Curren’ “Tunnel dischatge from 1993 to 2015: Discharge measureinent.of
the Martin-Curren Tannel was modified in 1996 to the eurrent practice and is illustrated in the.
figure by the transition from a dashed fo solid line“in the hydrograph.

“urren Tunnel dischiarge

S
-

Daily Avérag e Elovr{chs)
s B
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28, 'Box Canyon is a large spring in the Thousand Springs complex. Flows in Box
Canyon have been measured continuously beginning in 1950, Box Canyon hasthe longest flow
méasiitement record of any spring in the Thousand Spring complex and is an indicator spring for
discharge from the Thousand Springs complex. In addition, Box Canyon discharge is a predictor
variable in the Department's SWC Delivery Call Methodology Order used to compute the water
supply available to the SWC for the upcoming irrigation season. Box Canyon discharge was
selected as a'predictor variable by a technical working group comprised of representatives from
both IGWA and the SWC. Box Canyon discharge was selecied by the téchnical working group
as a predictor variable in a multi-linear regression model to represent and account for aquifer
discharge to the reaches of the Snake River that supply water to the SWC. Box Canyon.
dischatie is trending down in the period of record reviewed (1958 to present) as depicted in the
figure below.

Box Canyon Discharge Velume

Annugl Discharze Volume: (million AR}

‘The annual Box Canyon discharge volume has décreased from approximately 301,000

1950 1960 1970 1980 1990 2000 2010 2020 |

AF in wafer year 1958 to 218,000 AF in water year 2016, a1oss of 83,000 AF. The loss occurred

atan averape anmial Tate of approximately 1,370 AF.

28, In2005the SWC filed a delivery call against junior ground water users alleging

to-the SWC: surface water rights diverted between the American Falls Reservoir Dam:and
i Dath on the Snake River. In response to the delivery call, the Department has found

that injury ocours to the SWC from junior ground water pumping during water years when the

inju
the M

7 Ciage 14095500 “Box Canyon Springs NR Wendell ID" is a-continuous stream flow monitoring gaging.
station operated and maintained by the United States Geologic Survey.
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SWC’s reasonable in-season demand is greater than their water supply as determined by the
Department SWC Delivery Call Methodology Order. The annual reach gain in the Snake River
fiom the near Blackfoot to Neeley reach of the Snake River is commonly considered aii indicator

of the. SWC's natural flow water supply. Reach gains from 1958 to present are illustrated in the
figure below.

Snake River Blackfoot to Neeley Reach Volume

w9
=

2

£
o
E:
=4

Annuzl Reach

3 * F # ¥ ¥

1850 1960 1979 1980 1990 2000 2010. 2020 -

T -presents the. outitof flow acerul o the Snake Rwer bclow the Snakc RIVBI‘_[ 'ar]
Blackfoor, gage and "'_nve the Snake River near] Neeley gage'™. Inflows.from the Portaeuf
1] fello’ " aresat tracted fmm the, volume Most of the reach gain in thls asumat is

_a!'d cvaluate how changes m Teservoir operations wou}d impact surface waler shoriages it thé
R:ver_ﬁpemﬂons Studies for Hahe; Idaho Warer Resource Board, Boise, Id, 1daho Water

% age'-13069500 “Shike River fir Blackfoot, ID" is4 continuous stréam flow monitoring gaging. station’
Qparméd,and;mamtamed by the United States Qeologic Survey.

G 1: il
“ind tnainifained by the United Sfatw’Geniqglc Surve,y

”'Gage 13075500 “Poirtneif Riverat Poegtelfo” is a continuous stream flow monitoring gaging station
‘operated and maintained by the United Staes:Geologic Survey.
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1958 throygh 2002 the total annual gains exceeded 1,600,000 AF. Since 2003, the annual reach
gain has.declined and in only one year, 2009, has the reach gain exceeded 1,606,000 AF.

30. Asdiscussed below, the potential for ground water withdrawals from the ESPA to
adversely affect surface water flows was recognized when large scale ground water development
began, Nuierons actions over the years have attempted to address the trend of declining ESPA
storage and spring discharges.

31.  The Idaho Legislature enacted comprehensive ground water legislation in 1951
and. .1953 1951 Idaho Sess Laws 423-29 1953 Idaho Sess. Laws 277—91 (“Ground Water

anﬁi St mor U rface watﬁr ngh:s and included provisions for resolvmg ¢laims t‘nat
Jumor pnanty,gmun" water i_ghts wete adversely affecting senior surface water rights: 1953
Tdaho Sess. Laws 285-86, Idaho Code §§ 42-237a(g), 42-237b. The Ground Water Act
anthenzed the Dlrecmr (then the “state mc!amation eugmecr") to demgnate “cmnca;l ground

sriended to auttiotize iﬁesxgnamn of “ground water managcmcnt arcas,” 1982 idaho Sess Laws
165; 1daho Code § 42-233b, Subsequent amendments to the “ground water management area”’
proviswns authorized the Directorto approve ground water management plans for, among other
things, managing the gffects of ground water withdrawals on hydraulically connected surface
waters: -2000 Jdaho Sess. Laws. 187; Tddho Code § 42:233b, The, Department has: designated a
number {af 1at:ve1y small “crifical ground water areas™ and. “ground water management areas”

St P _’s :’k, 92 Idaho 451, 444 P.2d 412(1968), Bakerv. Ore-lda
0od. Inc., 95 Idahe 575‘ 51 P 24627 (1973); Briggs v. Golden Valley Land & Cartle Co., 97

hyﬁrepgwer water nghts at Swan Fa]ls Dam and several other
: The rcsultmg cantrovcrsy was resoivcd through the

Memomndwn Deczszon and Qrder on Cross—Monons for Summary Judgment SRBA
J No: 09-92023‘(Apr. 18, 2008). The Swan Falls Agreement and State
River flows downstreant from Milner Dam “may onsist

entirely-of gfnund-water discharge during portions of low water years,” and the ESPA
water: must therefore be managed as an. integral part of the river system.”

Plan 4t 35."* The Stafe Water Plan was amended to inclnde the Murphy-and

> This framework was; reafﬁrmcd in the Jatest revision of the State Water Plan, as will be discussed.
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Mﬂg%f-ﬁﬁhimum-ﬂcws;, and the Legislature rafified the amendments. 1985 Idaho Sess. Laws
5147

34, Tn 1982, the Idaho Legislature enacted legislation authorizing the creation of
aquifer- recharge districts, and declaring the appropriation and underground storage of water by
aquifer recharge-districts to bie a beneficial use of water. 1982 Idaho Sess. Laws 538-39. In
1986, the Leglslature «established an infefim legislative committee on ground water resources “to
pndertake and complete a study of the statatory framework for controlling the allocation,
development, and distribition of the State’s ground water resources,” and to “report findings,
recommendations and recommended ieg1slauon ” 1986 Idaho Sess. Laws 873. In 1993, the
Legislature established an intetitn legistative committee on aquifer recharge “to nndertake and
complete a-study rogarding recharge of Tdaho’s aquifers” and “make recommendations for
implemenitation. of nrecharge policy.” 1993 Idaho Sess. Laws 1572,

35 In 1992 Depar{ment Director R. Keith Higginson issued a moratorium order.
1 5, r_"that aqﬁﬁers m the Snake Rwer basm were “bcmg stressed by the

Maﬁer of}l pi;cazwns for Penmrs for Dzv.erswn and Use of Smface and Graund
vier-Basin Upstream From the USGS Gauge on the:Srake River Near
19’92 at 1 The order found that “lowered aquifer levels in the aquifers-across
: it ... . have resulted in numerous wells . . . becoming unusable,” and
also rediice spiing discharge needed to.maintdin stream- and river
*he Director therefore ordered that*a moratorium is established on the processing
15 [ andmg and fiew applications for: penmts to appropriate water from:all
s within the ,_Snake Rwer Basz upstream fmm the USGS gage

‘ heksur‘rouadmg arca. Aniended Moratoriwm Grder, Tnthe Matzgr af
ermitsfor vtrsmrz ;:md Use omeface and Grawzd Water Within the Eastern.

t: eekmg curtaxlment of Jumor-pnonty ground water

b / . Hipginson, 125 Idaho 392, 871 P.2d.809 (1994): The
1ately. dtoa Optxen of the Department’s “Rules for'Conjunctive

Managemcnt of:Sutface ané Gronnid Water Resources.” IDAPA 37.03.11.000 -.050.

In 1994, A&B Imganon DIS{I.ICI ﬁled a conjunctwe management deiwery call

bétw Hights of the groutid y Mpers t_m" He Shake River Plain and the: rlghts of Tdaho Pawer atits Swan
] & B Trr, Dist; » ldaho Conservaiion Leagué, 131 Idaho. 411, 423,958 P.2d 568; 579 (1997)

" The order recognized.certain limited excepfions to the moratorium, including applications for domestic use-
and:nof-eonsumplives uses, Id. ar2-3.
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ESPA. A&B, the Department, and others enfered into an agreement in 1995 that, among other
things, stayed A&B’s delivery call until a Motion to Proceed was filed thh the Director. A & B g
Irr. Dist. v. IDWR, 153 Tdaho 500, 503-04, 284 P.3d 225, 228-29 (20 12).P :

38, In the late 1990s and early 2000s, surface water users and ground water users
entéred Inito negotidtions in lieu of litigation regarding disagreements over the nature and extent ,
of interconiection between surface water and ground water sources in the Snake River Basin, L
and alleged injuries to senior ‘priority surface water rights resulting from ground water diversions U
from the ESPA. The negotiations resulted in a series of interim stipulated agreements during the i
period fror 200010 2004, See, e.g,, literim Stipulated Agreement for Areas Within and Nedr
IDWR Administrative Basin 36 (2001); Inferim Stipulated Agreement for Areas Within arid Near
IDWR Administrative Basin. 35 (2001).

39, ‘102004, ground water districts and spring users in the Thousand Springs reach of
the Snake River entered into an aguifer nut:gauan recovery, and restoration agreement that was
dlso signed by the- Govergor, the Speaker of the Idaho House Of Representatives, and the
President Pro Teit of the 1daho Senate; The 2004 agmement set forth 4 nuriber of 1eglsiatwe

proposals to address disputes arising: from:declines in ESPA storage and spring discharges. The
Eastﬁm-szke Plam.Aqu;fer Mirigarion, Recovery and Restaration. Agreementfor 2004 Mar.

" "'até?a'gro ‘_

bagan'an'iha Enhanice Sridke Plan Aqu:fer Mﬁﬂﬂl (“ESPAM”) Verswn 1. 0 in 2000 ESPAM

‘1“ WS almost Jmmedxatsiy n;;dated t0- ES?AM 1.1, which the Department nsed from 2005 1o
~ tiv rmnistranen dehvary calls ESPAM 2. 0 was

' whmh.xs-tha curren :arsmn 0f the -model The Eastem Snake Hydmloglc Modeimg
1 tee participated in developing and refining ESPAM. Itis anticipated that work on
e mngESPAM will confine: BSPAM 2,1 Finial Report,

=S

managemen' ¢ ae €50urces ur tate-law. \SA
boundaries were therefore:modified in ESPAM 1.0-and 1.1 to include mgatcd areas in the
Kilgore, Rexbiirg Bench, American Falls, and Oakley Fan areas, and also the Big Lost River
dtainage up to Mickay Dany, The Twin Falls tract was excluded from ESPAM becduse the
Snake Riverisdeeply incised between K:mbeﬂy and King Hill, and there is fittle communication
bet&aree.n the: aquxfgrs onthe nerih and south sides of {he Snake River, ESFAM 2.1 inclides.

al refinements to the-model boiindary in the Hagerman, Pocatello, Big Lost. River basin,
aﬁd i.ittle Lost—,vaer basin,dreas, ESPAM 2;1 Final Repott.

42 Inthe last tenyears, Holders of water rights 1o divert fom the Snake Riverand the
fributary springshave filed or renewed delivery calls under the Conjunctive Management Rules.

5 A& B:filed 4 Motion to Progeed in 2007, Jd.
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See, e.g., American Fi alls Res, Dist. Na. 2y, IDWR, 143 Idaho 862, 154 P.3d 433 (2007y; Clear
Springs Foods, Ine. v. Spackman, 150 Idaho 790, 252 P.3d 71 (2011); A&B Irr, Dist,v. IDWR,
153 Idaho 500, 284 P3d 225 (2012); Rangen, Inc. v. IDWR, 159 Idaho 798, 367 P.3d 193
2015). The conjurictive managemantdehvsry calls have resulted in issuance of administrative
curtailment orders and implementation of mitigation plans.

43, In 2006, the Idaho Leglslature found that “extended drought, changes in imgat'ion
practices, and ground water pumping have resulted in reduced spring discharges and reach gains
from the. [ESPA} and areas of declining aqurfer levels” and “have resulted in insufficient water
supplies to satisfy existing beneficial nsers,” and “conflicts between holders of water rights
diverting from surface and ground witer.” 2006 Idaho Sess. Laws 1392 (8.C.R. No. 136). The
Legislature therefore reqjuested that the Tdsho Water Resource Board (“IWRB”) pursue
“development of a comprehmszve aquifer management plan for the [ESPA] for submission to
and approval by the Idaho Leg:siature * 14 8t 1393. The I'WRB developed and in 2009
snixmtted tc the Leglslature zh_ : rit Snake Plain Aquifer Comprehensive Aquifer
' | € ‘which the Legislature approved. 2009 Idaho Sess, Laws
bng-term program for managing the water supply and
tach to unplcmentanon together with an-adaptive
management p 55 to.allo A s of chariges in management techniques as
implemenitation prﬁcceds » ESPA CAMPat4, The ESPA CAMP program has not been fully
funded, however.

harge; The MOA recognized that the Swan Falls'
v das!;v flow at Mﬂner Dam shall remam at zero > and

yer,™ 'I‘he MOA also: racegmmﬂ thai ESPA CAMP “establishes a loug-term
o target for managed recharge” and that it was in the parties’ mutual initerest “to-work
toopar ively fo explore and dévelopa managed recharge program for the Snake River Basin.”
Memorandum of Agreement (May 6, 2009); A Resolution, In the Matter of a Meriiorandum. of
Agreement Regarding the Implementation of Managed Recharge Under the Enstern. Snake Plin:
Aquifer Management Plan and State Law (IWRB) (Apr. 30, 2009).

45,  In2012; the 'Idaho Water Resource Board adopted the currént version of! the State
Watet Pian, which iri Policy 4D states “[t]lie Eastern Snake Plain. Aqulfer and the Snake River
below Milper Dam shauld be:managed conjunetively to provide-a sustainable water supply for
all existing and futiire heneficial uses within 4iid downstream of the ESPA.” 2012 State Water:
Plaiiat’5l. The suppomng - discussion states that at times “the Snake River flow at the M_{, hy
Gage consists mostly of ESPA discharge from the Thousand Springs area,” that conjunctive
management is “key to megting the Murphy:minimurm stream flows,” and that it is in the public
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interest to conjunctively manage the ESPA and the Snake River fo lessen or obviate the need for
broad-scale:water rights administration to accomplish general water-management:goals,” Id. &,
6, Policy 4D of the 2012 State Water Plan “embraces the conjunctive maragement goals and
objectives of the ESPA CAMP.” Id. at 53.

46.  In 2015, the Surface Water Coalition (“SWC™)'6 entered into a historic private
seitlement agreement (“Settlement Agreement”) where members of the Idaho Ground Water
Appropriators, Inc. (“TGWA™), agreed 1o a series of voluntary practices intended to stabilize and
reverse declining ESPA water level trends in exchange for safe harbor from curtailment under

~ the SWC Delivery Call. Only ground water users actively participating in a-ground water district
on'the BSPA were granted safe harbor by the agreement. Sertlement Agreement Entered into
June 30, 2015 Belween Participating Members of the Surface Water Codlitionand Participating.
Members of the Iiaho Ground Warer Appropriators, Inc. Voluntaty on-going practices
Qescribed in the settlement agreement included, among other things: a 240,000 AF per year
reduction of conisn mptive ground water use; direct delivery of 50,000 AF of storage waterto the
SWC; a reduction in the duration of the irrigation season; mandatory measurement device
installation; atid Support of an anrival state recharge goal of 250; 000 AF. The Settlement
Agreement also establishied a- goal of returning ground water levelsto the average of the: ground.
water levels from 1991-2001 by Apii} 2026, In:addition, intermediate ground water level.
berichmarks were established in the Settlenient Agreement occurring'at April 2020 and April
2023: Finally, the Settlemenit Agreement calls for “adaptive management imieasures” o be
established and implemented if the ground water level benchmarks'or goal are not achieved.

47, 12016, the SWC and IGWA entered into a stipulated nutlgat:en plan for
@urposes of resolvmg tize SWC’s di:hvery call iinder the Conjunctive Management Rules.

A's Snpuiated Mmgatton Plan and Request far Orde

it al, (1D Docket No. CM-MP-2016-001) (Mar. 9, - ot
ion plan was based on the term and-conditions of the Settlerment Agreement, 1nclud1’
: gfﬁmc! water le.vgl gaal and bsn narks, 2 da

nandgemen measures. The Dirg 3 -
ipulated Mitigation Ian, In the. Mzztter of the D:smbutzon of Water fo Varmus
Water Rights Held By-and for the Benefit of A&B Irrigation District, et al. IDWR. Discket No.
CM-MP-QGlﬁ-GGl) (May 2, 2016).

48.. Thehydrologic data demonstrates that declines in ESPA storage and spring
discharges have continued steadily for the last sixty yeats, despite long-standing recoguition. of-
the problem and repeated atlempts to address it through legislation and administation, While
water‘users-and-ihe IWRB areundertaking efforts to enbance recharge and reduee ground water.
pumping’ _to-ceunter.the declines. the ESPA-CAMP has yet to be fully implemenicd, the proposed:
seftlement is 8 f csemient that pertains only to the SWC’s delivery call, and futore
cmad:t;ens, mc]u&mg &limidte and water use practices, are unknown.

) 18 “fhe: Sutface Wa:er Coahuon 's members are: A&B. Irrigation District, American Falls Reservoir Distriet #2,
‘Burley Imigation. ‘Districy, Mitner Irrigation District, Minidoka Irrigation District, Norith Side Canal Company, and
“Twin-Falls:Capal Company.
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CONCLUSIONS OF LAW

1. Idaho Code § 42-233b authorizes the Director to demgnate a “grourid water
management area™ when the Director dctcrmmes a ground water basin “may be approaching the
conditions of 4 ¢titical ground watér area.” The decision of whether to designate a “ground
waler management arga” is committed to the Director’s discretion. For the reasons dxscussed
below, the Director in an exercise of his auihority and discretion under Idaho Code § 42-233b
designates a “‘ground water management area” for the ESPA that corresponds to the boundaries
of ESPAM 2.1, excluding: parts of the Big Lost River Basin; the Big Wood River ground water
management area; and the Artesian City, Blue Gulch, Cottonwood, West Oakiey Fan and Ozkley
Kenyon crifical ground water areas. !’

2, IdaboCode §42-233b is part of the Idaho “Ground Water Act.” A&B Irr. Dist; v,
TIDWR, 153 Klahe 500, 506, 284 P.3d 225, 231 (2012). The Ground Water Actas enacted and
amended.m the eatly 1950s at:thortzed two optmns for addressmg msufﬂc1ent or decreasmg

: nd water management pian shail nat ’be sub}e:.t to )
hasxs if the Director determines, t_hc ground water- supgiy" is

A, A “groum:i watef inanagement atea” js defined as “sny ground water basin or
d pa Wwh r.:h th -dxrector of the department of water resoarces has detenmned

v&;thdrawal ted 1y CQnsxderation a'f'%}alid and outstandmg applzcations and pcnm:
_deterrmned iy 4 he Directot, Idaho Code §42:233a, A “ground water management area,

" Wluie there is:overlap between the ESPA ground water managemeni area created by this order and the Twin,
‘Falls:ground waier menagement area, the Twin Falls GWMA was created to address concerns regarding1 the low.
temperature. geothermai groundwater resources in. the Twin.Falls aren, The ESPA GWMA created by this-order will:
fepuiate the ton-low temperatiire. gemhetmal tesources within the area of ovelap between both GWMAS.
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therefore, is 2 ground water basin or part thereof that the Director determines may be
approaching the condition of not having sufficient ground water to provide a-reasonably safe
supply for irrigation and other nses in the basin under current or projected rates of withdrawal.

Reasonably Safe Supply

5. The record establishes that ESPA storage and spring discharges have been
declining for more than sixty years, Since peaking in the early 1950s, ESPA itorage has
declined by about 13 million AF, at an average rate of approximately 200,000 AF per year,
Spring discharges have dropped from peak levels-of approximately 6,700 cfs. to less than 5,000
ofs. These declines have continued. despite wxdespread recogiition of the problem and repeated
attempts over the years by the Legislature, the TWRB, and water users to address the: ‘problem.
through various agreements, enactments, znd policy initiatives, including minimum flows,
aquifer recharge, and the ESPA CAMP:

6: Even though ESPA storage and sprmg discharges have niot yet dropped: torprc-
itrigafion era levels, the declines have resulted in many yesrs.of disputes nd conflic 9
water users. In Some. cases the disputes atose between different ground water users; in. others
between surface or sprmg water users.and ro;md Water vsers. In all cases semar prmnty water
right holders alleged injury due to withdrawals T - pri
ground water rights. These disputes and-conflicts have rcsulted in extensive lmgaﬁon and
aAdministrative action,_ including delivery ¢alls; curtailment orders; and mitigation plans..

7 The fecord establishes that as-a fesilt of chroiic declines in ESPA storage and

Spiing discharges, in many yeats the ESPA gro arid water supply is not sufficient to satisfy senior
priority water nghts dzverung fmm the ES?A and hydrauhcally connected sources unles ESPA.
Wi Jonior B : __ghts e‘curtalled and!or thej_ nior wate) _'ght

may be appreachmg a condmon‘ f not avm ufficient: gr@mnd water to prevxde a réason y

8; The past ter yets' of lmgat;cn arising out- of individual defivery calls under the
:Cnnjunctive Management Ruies are symptoms of a larger underlying problem, i.e. , continuing
: Arges. Dehvery ca!ls under thc Ccmjunctivc

v injuriesin particalar years: Delivery. 'cails are not an. efﬁcmnt or effective means of
'addmssmg the underlying sroblem of chronic declines in ESPA storage and sprmg discharges,
which have tésulted from, several Factors and have developed over miany years.”® While the

w The Cny af Pncatelin and mlfers correetly point out in their comments that the Department took the position
: : ' management:area is not niecessary where a water district exists: Lt from
aftorney-for the City-of Pucatello, 1o Gary Spackman, Dir, Idaho:Dept.-of ‘Water Res. 7 (Sept. 2, 2016),
‘However;as the above- paragraphe lains, an importantrianagement tool that & ground:water management drea
‘provides is the/dpportunity ‘1o creale s miatagernent:plan'to “managle] the effects of ground water ‘withdrawals-on-
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SWC and IGWA recently reached a stipnlated settlement of their delivery call dispute that
envisions reversing ground water declines, the settlement encompasses only part of the ESPA,
and has not been fully implemented. Future conditions including climate change and water user
practices are unknown, and the settlement does not preclude delivery calls by other senior water
right holdets.

9. Idaho Code § 42-233b identifies several potesitial toels available to the Director to
nore effectively address the larger problem of declines in ESPA storagr:: and spring discharges,
including approval of a “ground water management plan” and requiring ground water right
holders to report “withdrawals of ground water and other necessary information.” Idaho Code §
42-233b-also #uthorizes the Director to require junior ground water fight holders not complying
with an approved ground water management plan to cease or reduce diversions if the Director.
determines-the ground water supply is insufficient to satisfy water rights within the.ground water
management atea, *A ground water management aréa designation under Tdaho Code § 42-233b
would support attainment of the ESPA storage and spring discharge objectives of the recent
settlement; the:State Water Plan; the ESPA CAMP, and various legislative enactments,

10.  ‘The Ditector’s duty under the Ground Water Act is to “to contro] the
appropriation and use of the ground water:ot this state,” and “do all things reasonably necessaty
Or appropriate” 0 prelect the peo;sle of tha state from depletlon ef ground watcr rcSources
: b] i Io

Tesources.” ‘Idaho Cede §.,-42«237a'.

I1.  The Ditector concliudes that designating a ground water mandgement ared for the.
HSPA 15 consistent withi, if not-recuired by, the Director’s 'duties under the Ground Water Act
The Director in.an:exercise of his authority and discretion under Idaho Code § 42-233b-wilt
iherefoie.designate a ground water' management area for the ESPA.

Ealft,l, vy 10 Rangen, itdid not a aquifer, A ground water management area and-accompanying ground water
managemem lan ‘are the tools to address bros erns with ground water aquifers such a5 the ESPA.and allow-
“for the Tocis to be broates than juse inti Fating infliry 16 4 calling water right.
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12.  Tdahp Code § 42-233b authorizes the Director to designate al or part of a “ground.
water basin® as 2 “ground water managementarea.” The term “ground water basin” is riot
defined in the Ground Water Act, and has not been defined by judlcxal decision, administrative
rule, or administrative order. Statutory terms should generally be given their plain, usual, and
ordinary meaning. Wright v. Ada County, 160 Idaho 491, 497, 376 P.3d 58, 64 (2016),

13.  In the context-of surface water adnumstratzon and management, “basin” is a term
that refers to the area drained by a partlcuiar river, stream, or creek system. Webster's IT New
C@llege Dieticnary 95 (3d Bd. 1995).. A given “basin” can be either relatively large or relatively
small; s generally undetstood in surface water administration to encompass all tributary surface
water sources,and ean itself be:iributary to another surface waser source. For instance, the:
Sriake River “basin’™ includes the-trbutary Boise River “basin™; and the Boise River “basin,” in-
furt, includes tributary- ‘basins such as the:Sonth Fork of the Boise River “basin” and the Mores
Creek “Basin.”

14. While thiess suiface Wwater concepts inforii the meaning of the term “grourid watet:
ki there:—-arc significant differences between surface water and ground water. For instance,
} ws-within well-defined, easily’identifiable creeks, streams, and rivers. Ground.:
gh undergromid.aguifers, which often extend over large areas and may not have
we ;ds ned easﬁy identiﬁad bcmﬁdanes i addition, the ﬂow or movement: of gmund watet:

basm'

araas of “rccharge” and “dlscharge See
,_aeksoned Attt Geologlcal Tnst., 4“' ed. 1997) (daf'nmg

2233 erin ng to an area in whlch ground water flows or meves
withiin an aquzfer or,.aquzfers‘-to common discharge areas; and has boundanes and areas of
“rﬁcharge” that are reasonably well-defined. Like a surface water “basin,” a “ground water

ba n ma 'be

euher rciatwcly ]atge orrelatively small, and eacompass tnbutary water sourges.

The ”ESPA ami thetnbutary basins comprise an aquifer system ‘within which
ike) o p’"’;lfic dnscharge areas and has xeasonably well-deﬁned

_ i aqulfe.r Jnmes R. Barmlmo & Candlce B, Adkms,
08 ' i g Aquxfer Systeim; South-Central Idaho: Scientific
-lnvesngatwns Réport: 2@12-5053 At Ak S, Geo}ogltai Suvey, 2012).
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basins™are the primary source of natural recharge, and the irrigated Iand on the Bastern Snake
River Plain is the primary source of “incidental” recharge from irigation. The aqu ifer system.
also has reasonabiy well-defined areas of discharge: the springs in the American Falls and
Thousand Springs reaches of‘the Snake River. Within the aquifer system, ground water
discharges from the tributary basins directly to the ESPA as groundwater underflow or
discharges to streams that recharge the ESPA via riverbed seepage. The aquifer system
constitutés z “ground water basin” within the meaning of Idzho Code § 42-233b.

17,. Idaho Code § 42-233b does not require the Director to designate the entitety of
the aqulfer systeim as a “ground water management area.” Rather, the statute explicitly
authorizes the Director to limita * grolifid water management area” desighation to “part” ofa
#ground water basin Idaho Code § 42-233b.

'ESPA Ground Water Management Area Boundar

18.  The EBPAM isa calibrated regional ground water flow mode] représerting the.
“BSPA-and i§ meant to'siimulaté the effacts of pround water pumping from thé ESPA on the:
Snaice River and tributary springs. Jdaho Ground Water Assoc., 160 daho at.__, 369 P.3dat
‘99& The De, art niem and the Eastern Snake Hydrologic Modeling Committee (“ES HME"
began wo th AN P00, The Department used ESPAM 1.1 from 2005 io early 2012
in-responding to enjunetw administration delivery calls, ESPAM 2.0 was calibrated in July
2{331 and re~cahbr3:ed iny No\remiser 2{}12 {esuitmg in the release of ESPAM ‘2 1 whxeh is the

AN ;’oouﬁdarfes i:ave been updated and revised to mcerperate new data and reﬂect
oo regarding the relationships between surface water and gronsd water on

i af : ',deimg mols and hydroleglc data. _ :'a
xcept for the Bxg Wood River Basm Moreuver, ‘most cf;tha

; : woide :‘té'p:éven‘z'ad;‘rﬂn afive rcdundancy and petenhai regulataryconfuswn-;
‘Existi g management aress:must be redrawn, 1 pealed or excluded from:an ESPA grourd water
managerent-atea. A-very small partion-of. the Blue Gulch Critical Ground Water Area and the
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Big Wood River Ground Water Management Area overlap the ESPAM 2.1 boundary. Because
only a very small portion of these existing management areas overlap, the existing management
atea boundaries will remain as-currently drawa and the lands will be excluded from an ESPA
ground water management area. The Artesian City, Cottonwood, West Oakley Fan and Oakley
Kenyon citical ground water areas will be excluded from an ESPA ground water management
area because they are active management areas and have an approved ground water management
plan, The American Falls Ground Water Management Area (‘“AFGWMA”) is almost completely
contained within the ESPAM 2.1 boundary. The.re is no ground water management plan for the
AFGWMA. Because the AFGWMA. is almost completely contained within the ESPAM 2.1
boundary and does not have an existing ground water management plan, the Director will, by
separate-order, rescind the AMGWMA. That portion of the AFGWMA cutrently within the
ESPAM 2.1 Boundary will be included in an ESPA ground water management area. Because the
Department is- conmdermg demgnatwn of a gmund water management area or a critical ground
water area within the Big Lost River Basin,”™ irrigated lands in the Big Lost River Valley as
delineated in Attachment B, should be excluded from the ESPA ground water management area.
The bonridary of the ESPA ground water management area will be modified in the future o
thelide the Big Lost River Basin if a separate management area is not designated for the Big.
Lost River Basin.

21..  Employingthe ESPAM 2,1 boundary as modified in the preceding paragraph wifl
help“managfe] the effects.of ground water-withdrawals on the aquifer from which withdrawals
arE"made: and on-any- ether hydrauiicaily"connected sources. of water.” Idaho Code § 42-233b.

re concludes that the ESPA: ground water management area should be-
dwgnated_ o1t ths-has:s of the modified ESPAM 2.1 model boundary.*

Ground Water Management Plan

22 Idahe Cede ‘§2 42—233‘0 authenzes the D;rector to approve “a ground water

masanably safe asupply of graund water fcr irrigation of culnvated iands or other uses in- :he
basin, The retord confirms that such' 2 approach is necessary if the objectives of arresting and
feversing thronic declines in ESPA itorage and spring discharges are to be realized.

23,  Participants.in the: pubhc meetmgs and the individuals and entities submitting
written ¢omments identified three main issues with respect to a ground water management plan:
{1y whether"'ppmvmg a gmund water management plan would-add an additional layer of
administeation; (2)-the.coxitent or-substance of the ground water management plan; and. (3) the

® o Septenibsr 19 , 2016, the Degartmgiit received ‘a petition to designate a critical ground water area in the.
Big Lost Rivér Basin,

o ESPAM 2.1 is an analyticaltool the Bepartment uses regularly for various purposes, and is subject fo
refngment in the future; This order does not preclude future refinements of ESPAM; including refinements of the
model boundary. Raﬁnamem of model boundaries in future versions of ESPAM will not automatically change the

boundary of the ESPA: gronnd Waler ianagemnent ared.
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appmpnate procedure for developing and adopting a ground water management plan, These
isspes are addressed in turn below.

24,  The designation of an ESPA ground water management area and adoption of a
ground water management plan would not require ot resulf in an additional layer of
adrinistration or bureaucracy. While a ground water management plan might in some instances
or locations apply new standards or requirefnents as a means of “managing the effects of ground
water withdrawals on the aquifer . . . and on any other hydraulically connected sources of water,”
Idaho Code § 42-233b, administration of the ground water management-ateaand of the ground
water management plan would be accomplished through the existing water districts, by the
watermasters as supervised by the Director, See generally chapier 8, title 42, Idaho Code.

25, With respect to the question of the substance or-conient of an ESPA ground water
management plan, the startmg point is:the statutory requirement that a ground water management
plan “shall provide for managing the effects of ground water withdrawals on the aquifer . . . and
on any other hydranlically confiected sources of water.” 1daho Code § 2335, The recent

' Settlement Agreemient bstween the SWC and IGWA miust be cornmetided because itadopts
iraportant consumptive use volume reductions and adaptive: managemeﬁt measures to manage
the effects of ground water withdrawals on the ESPA. However, the Settlement Agreement was
written as-an agreernent betwesn the SWC and IGWA and does niot constitutea ¢omprehensive
ground water management plan; Becanse only IGWA and the SWC are signatories to the
Settlement Agresment, it is unclear how many of the prowsmns would.apply fo'those water users.
nat part of IGWA who may desire profection of participating in the g atet mianagement
‘p]an‘ Furthennere, the Sett!ement—Agreemem is pramarily fcacused onirrig ators Imgaters dre

the develepmsm of the grﬂun, vater management plan, Regardless of the pro :
Setilesent- Agreefuent will be dkey part of any future grouud water managament plau ami it will
be appropriate to incorporate al} orpart of the settlement into an ESPA ground water
‘managément plan. ‘

26 Tdaho Code § 42—233§3 dnes z;ot es‘tabhsh 0", ;eqmre a specific procedure for

procedure for seekmg water nser mput and davelf)pmg a ground watef Jmanagement plan The:'
Director will address these-matters-n a separéte order.
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ORDER
Based! upon and consistent with the foregoing, IT IS HEREBY ORDERED as follows:

1. Pursuant to Idaho Code § 42-233b, a ground water management area is hereby
designated for the Eastern Snake Plain Aquifer (“ESPA Ground Water Management: Area”); and

2. The boundary of the ESPA Ground Water Management Area is set forth in.
Attachment A. The bousdary is the same boundary used in the Enhanced Snake Plan Aquifer
Maodel Version 2.1 excluding: (1) lands in the Big Lost River Valley as delineated in Attachment
-B*} (2) the portion of the B:g Wood River ground water management srea overlapping the model
ry;-and (3)the portions of the Artesian City, Blue Gulch, Cottonwood, West Oakley Pan

~and-€)aidey Kenyon critical ground water areas:overlapping the model boundary; and

3, The Director-will issué a separate order addressmg the procedure for developing

pursuant to Idaho Code § 42-233b a ground water management plan for the ESPA Ground Water

Maﬂagement Aren,

o

' DATED this Z & dayof

N@V mbed

Director
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EXPLANATORY INFORMATION TO ACCOMPANY A
FINAL ORDER

{To be uscd in conngetion with-actions when.a hearing was not held)

(Reguired by Rule of Procedure 740.02)

o _Ih;_eieceéi_nﬁanviﬁgidrﬂex is-a "Final Order" issued by the departiment pursuant to section
67-5246, Idaho Code:-

PETITION FOR RECONSIDERATION

Any’ party way filé a petition for reconsideration of a final ofder within fourteen (14)
days. of the service date-of this order as shown on the certificate of service. Note: The petition
must be. recewed ’by the Department within this fourteen (14) day period. The department
will act.on a petition for reconsideration within twenty-one (21) days.of its receipt, or the
petition will be considered: demed by operation of law. Seesection 67-5246(4), 1daho Code.

REQUEST.FOR HEARING

Unless the ngbt toa hearmg beforé the diréctor or the water resource board is otherwise
provided by statute, any peison: who'i ggrieved by the action of the director, and who has not
previously been. afforded an opportnmity: forsa hearing on the matter shall be entitled to.a hearing
before the dlrecter 10, contes_ the en' ’I‘he person shali ﬁle thh the dlrector mth in ﬁfteen ‘

recelved by the ])epartment w&thm t!us fiffeen (15) day peried

APPEALOF FINAL-ORDER TO DISTRICT COURT

tof liie%eouﬁiym wh;s:,h
. A Hearing wa held,
4. The final agency action-was taken,

it 'I’he party seeldng roview of the order resides, or.
1 opetty.-or petsonal property that was the-subject of the agency action is

: 5: x ; B g
effectweness O enforcement of the order under appeai

Revised July1,2010




EXHIBIT D




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF SUN VALLEY Docket No. P-DR-2016-001
COMPANY’S PETITION FOR DECLARATORY
RULING REGARDING CREATION OF ESPA ORDER DENYING PETITION
GROUND WATER MANAGEMENT AREA FOR DECLARATORY RULINGS

The Director (“Director™) of the Idaho Department of Water Resources (“Department”)
finds, concludes and orders as follows:

FINDINGS OF FACT

L On July 7, 2016, the Director sent a letter to potentially interested water users
stating that the Department “is considering creating a ground water management area for the
Eastern Snake Plain Aquifer (ESPA).” Ltr. from Gar]y Spackman, Dit., Idaho Dept. of Water
‘Res. toTnterested Parties: 1 (July 7, 2016) ("Letrer™). The Letter invited water users to
participate in public meetings scheduled by the Pirector. The purpose of the public meetings

was to provide water users and interested persons an oppoftunity to learn more about the possible

ground waler management area and to express. their views regarding the proposal.’ Id. The
Letter stated that “[a)fter hearing from water users at the public meeting and considering the
issues,” the Director would “decide whether a ground water management area should be
ereated.” 1d.

2. The Letter discussed historic trends of declining ESPA water levels, Snake River
flows, and spring discharges that had begun in the 1950s and had continued steadily, despite
brief “periods of recovery.” Id. The Eetter also. stated that “[w]ater users and the Water
Resources. Bodrd are pndertaking efforts to gnhance recharge and reduce ground water pumping
to counter the declines,” but “futire conditions, including climate and water use practices are
unknown.” Id. at’2.

3, 'The Lester stated that pursuant to Idaho Code-§ 42-233b, the Director is
authorized to designate “ground water management areas,” that the statute “identifies several
potential tools-available to the Director within 4 ground water rianagement area to propetly
manage. the résotirce,” and that “forniation of a ground water hianagement area would have

A copy of the letter ison the Department s website at: hitps:/lwww.idwr.ideho.gov/files/ground _,
water, _mgmt/20160707-Letter-lo; -Whaters-Users-from-Gary-Spackman:-Re-Proposed-ESPA-GWMA . pdf.

2 The Departrent lso issued a newsrelease on July 13, 2016, regarding the meefings.
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distinct advantages” over administering only through conjunctive management delivery calls,
because the Department can “consider the aquifer as a whole.” Id. at 2-3. The Letter stated
“It}he question is whether the ESPA is approaching the conditions of a critical ground water area
(not having sufficient ground water to provide a reasonably safe supply.).” Id. at 2.

4. The Letter also stated that “[o]ne of the issues needing consideration will be the
areal extent of the ground water managément area,” and that “[t]he Department’s technical
information suggests that the area that impacts water stored in the ESPA and spring discharge
extends into tributary basins.” Id. at 3. The Lerter listed twenty-two tributary basins and stated
that “[wlater users in those areas are invited to participate” in the public meetings. Id. at 3. The
tributary basins listed in the Letfer included the Big Wood River basin. Id. at 3.

5. On July 25, 2016, the date of the public meeting in Hailey, Sun Valley Company
filed with the Department a Petition for Detlaratory Ruling Regarding Creation of ESPA
Ground Water Management Area (“Petition™). Sun Valley Company filed an Amended Petition
for Declaratory Ruling Regarding Creation of ESPA Ground Water Management Area, on July
29, 2016 (“Amended Petition™). Sun Yalley Company filed a Second Amended Petition for
Declaratory Ruling Regarding Creation of ESPA Ground Water Management Area, on October
19, 2016 (“Second Amended Petttmn”) The Petition, the Amended Petition, and the Second
Amnieniled Petition {collectively, “Pefitions™) seek declaratory rulings pursuant to Idaho Code §
67-5232 and Rule 400 of the Department*s Rules of Procedure (IDAPA 37.0101.400),

6. ‘The Petitions state that Sun Valley Company received the Letter on July 11, 2016,
and quote 2 number of the same passages: from the Letter that are quoted above. Id. at 2-3. The
Petitions cite and quote three Idaho Supreme Court decisions regarding the Department”s
Conjunctive Managemetit Rules (“CM Rales”), and also cite and quote several provisions of the
CM Rules. Jd. at 4-5. The Petitions state that Sun Valley Company owns waters rights in Water
District 37 and within the Big Wood River Giound Water Management Area, but “does niot own
;vater §hts in the ESPA area of commeon grotind water supply” as established by CM Rule 50.
d.at3. .

7. "The Petitions seek foutteen (14) specific declaratory rulings, as follows:

a. Because the Groundwater Act, the CM Rules promulgated by the Department and
approved by the Legislature, and the common law set forth by Idaho trial and
appellate courts derived therefrom, apply to determining areas of the state having a
conunon ground water supply, creating and expandmg water districts, and creating
GWMAS [Ground Water Managemeént Areas), in exercising authority under Idaho
Code Section 42-233a and 42-233b, the Director cannot act in derogation of these
legal constiaints,

“*The Sun Valley Company also filed withi the Départment on October 9, 2016, the Declaration of Leni Patton
and thie. Declaration of Maria Gamboa,

# The Big Wobd River Ground Water Management Area was designated on June 28, 1951, Order, In the
Matter of Desigitating the Big Wood River Ground Water Management Area (Jun. 28, 1991).
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b. Any attempt by the Director or the Department to expand the boundaries of the ESPA |-
area of common ground water supply to include the entirety of Basin 37 by 5
designating Basin 37 ds pait of an ESPA GWMA outside the context of a formal
rulemaking or contested case proceeding is in contravention of the Groundwater Act,
the CM Rules, and the common law set forth by Idaho trial and appellate courts
derived therefrom.

c. The proposal to designate an ESPA GWMA inclusive of Water District No. 37 is
contrary to prior decisions of the Director regarding GWMA designations related to
the ESPA.

d. Idaho Code Section 42-233b does not grant the Director authority to include other
- ground water basins, in¢luding Basin 37, within an ESPA GWMA.

e. The proposal to designate an ESPA GWMA inclusive of Basin 37 for purposes of the
administration of water rights therein withouta procedurally proper determination of
-an area having a common ground water supply inBasin 37 is an invalid collateral
-attack upon the findings and conglusions in Judge Wildman’s ‘Memorandum Decision
and Order in the matter of Sun: Valley Company v. Spackman, Case No. CV-WA-
2015-14500 (Apt. 22, 2016).

f. ‘The Director does not have authority to designate a new GWMA inclusive of Basin
37 without conducting 4 hearing or rulemakmg in accordance with the Department’s
Rules of Procedure and the applicable provisions of the Tdaho Administrative
Procedures Act. -

g A “critical ground water area,” and a “ground water management area,” as defined in
‘Ydaho Code Section 42-233a and 42-233b, respectively, are each, as a matter of law,
an “ared having a comunion ground watér supply,™ as defined in the CM Rules,
IDAPA 37.03.11.010.01.

. Except for within the boundaties of the ESPA set forth in CM Rule 50, which have
already been determined, the Director must determine areas of the state that have a
common ground water sipply before designating such areas ground water
management areas.

i. Except for the boundaries of the ESPA sct forth in CM Rule 50, which have already
been determined, the Director must conduct a rulemaking or comply with the
provisions of thie CM Rules in order to determine areas of the state that have a
sommon ground water supply.

P
.

The Director may not create. an ESPA GWMA that geographically overlaps the
existing Big Wood River GWMA.
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k. The Director has the statutory authority to approve a ground water management plan,
but does not have the authority to generate or create a ground water management
plan.

1. Under Idaho Code Section 42-233b, a ground water management plan for the ESPA
should provide for managing the effects of ground water withdrawals from the ESPA
(a) on the ESPA, and (b) on hydraulically connected sources of water, but it cannot
provide for managing the effects of ground water withdrawals from any other source.

m. Under Idaho Code Section 42-233b, if the Director makes a “determination that the
ground water supply is insufficient to meet the demands of water rights within all of
portions of a water management area” any order issned by the Director to water right
holders to “cease or reduce withdrawal of water” must include water rights for
domestic purposes.

. [Tlhat IDAPA 04.11.01:420-425 apply to Department proceedings because the
Department failed to include in the Rules of Procedure of the Idaho Department.of
‘Water Resources “a finding that states the reasons why the relevant portion of the
attorney general’s tules were inapplicable to the agency under the circumstances.”
[citing Idaho Code § 67-5220(5)(b)1.

3. The Department conducted the public meetings referenced in the Leiter on the
scheduled dates (July 25-28) at the scheduled times and locations. Department staff in
attendance at the public. meetings included the Director, Special Advisor to the Director Rich
Rigby, and Hydrogeologxst Sean Vincent. The Director began each meeting with opening
comments. Rich Rigby presented the legal, factual, and policy aspects of ‘designating an ESPA
-ground water- management aréa. Sean Vincent presented technival information in a presentation
titled *Hydrologic Considerations for the Possible Establishtent of a Ground Water.
Management Area for the Eastern Snake Plain Aquifer” (“ESPA GWMA Presentatzon”) After
the Department présentations, the public commented and asked questions. At the conclusion of
the public participation, the Director closed each meeting with remarks. The Director invited
written comments, to be submitted by September 1. The Department recorded the audio
presentations and pubhc staterents for all the-public meetings except the Terreton meeting.®

9. The Departrient’s présentations at the public meetings implicated, directly or
indirectly, many of the issues upon which the Second Amended Petition seeks declaratory
rulings, including the “areal extent” of an ESPA ground water management area, the question of
including tributary basins (specifically including the Big Wood River basin), questions of the
Director’s authority to create a ground water management ared, and questions about
adininistration of a ground water: management area under Idaho Code § 42-233b. Comments and
questions at the public mestings, and subsequent written comments, addressed many of these

S The Pfe‘semaliﬁncan be vieweid on the Depariment's website ar: htips:/fwww.idwr.idaho.gov/water-
rights/ground-water-management-areas/proposed huml.

* The recorded audio is available on the Department’s website at the link in footriote 5 zbove. Due fo a
technical problem, there is no audio recording of the public meeting in Terreton.
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same matters. Some attendees and commenters opposed designation of an ESPA ground water
management area or inclusion of tributary basins, while others supported one or both,”

10.  Some of the comments and questions at the public rheetings, and subsequent
‘written comments, raise issues of the interpretation and application of the CM Rules and Idaho
Code § 42-233b in specific and possibly unique factual circumstances. Some of the comments
and questions seek further factual or technical information regarding the basis for designating an
ESPA ground water management area, or assert that such information is necessary before a
designation can be made. Some of the comments and questions seek factual or technical
information regarding whether individual tributary basins (such as the Big Wood River basin)
should be included in an ESPA ground water management area, or assert that such information is
necessary before determinations can be made to include individual tributary basins {(such as the
Big Wood River basin).

CONCLUSIONS OF LAW

L Idaho Code §§ 42-233b and 42-233a are statutory provisions administered by the
Department. The CM Rules are administrative rules administered by the Department.

2. Idaho Code § 67-5232 authorizes petitions to state agencies for declaratory
rulings gs to the:applicability “of any statutory provision orof any rule administered by the.
agency.” Idaho Code § 67-5232(1). The statute also specifically authorizes agencies to address
the guestions raised in declaratory petitions through contested cases rather than via purely
declaratory proceédings. 1d. § 67-5232(2).

3 It appears that no Idaho appellate decision addresses Idaho Code § 67-5232, or the
substantially similar IDAPA rule anthorizing petitions for declaratory nilings regarding the.
applicability “of any order issued by the agency.” Idatio Code § 67-5255.2 Interpretations of the:
statute that do exist suggest it was not intended to require that the filing of a declaratory ruling
petition would re-route a matter already pending before an agency into a declaratory proceeding,
Commentators, for instance, have chatactérized the statute as 2 method “to initiate agency
action™ Michael S. Gilmore & Dale:D. Goble, The Idaho Admiinistrative Proceditre Act: A
Primer For The Practitioner, 30 Tdaho 1, Rev. 273, 305 (1993/1994). In a 2005 trial order, an
Ada County District Todge stated that the purpose of the statute is to allow parties to seek
declaratory rulings “without having first to actually pursue the desired relief—such as file a
refund réquest.” Baird 0il Co. v Idaho State Tax Comm’n, No. CVOC 0305451D (4"‘ Jud, Dist.,
Ada County) (Jan. 21, 2005), 2005 WL 6568938 at 6. These views support a conclusion that
Idaho Code § 67-5232 was intended to provide a means of requiring an agency to take up.a
miatter that had not yet been raised, rather than requiring that a matter already pending before: the
ageney be decided through a declatatory ruling. This conclusion is consistent with the express

? Public comment Jetters are available through the Department’s website at the link in footnote 5 above.

¥ IDAPA" refers to the [daho Administrative Procedute Act, which is set forth in chapter 52 of ticle 67 of the
Idaho Code..

' 9”‘l’i\_'!si‘c_:a‘sa'\mx‘:t o tht Idaho Supreme Court, but the Court did not cite or discuss Idaho Code Section 67-5232.
Baird 0il: Co. v. ldaho State Tax Coinm'n, 144 Tdahio 229, 159 P.3d 866 (2007).
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statutory authorization to resolve questions raised by a declaratory ruling petition through a
contested case rather than through declaratory proceedings. Idaho Code § 67-5232(2).

4. This conclusion also firids support in Idaho Supreme Court decisions regarding
declaratory judgment actions under-chapter 12, title 10, Idaho Code. The Idzho Supreme Court
has held that a declaratory judgment action may be dismissed on grounds of “practical
considerations of efficiency and expediency” when another pending action (even one initiated
after the declaratory judgment action) would settle the same issues and protect the interests of the
party that sought a declaratory judgment. Scott v. Agricultural Products Corp., Inc., 102 Idaho
147, 149-50, 627 P.2d 326, 328-29 (1981). The Idaho Supreme Court has also held that
declaratory judgment proceedings are “not a freeway for the litigation of factual disputes,”
County Ins. Co. v. Agricultural Dev., Inc., 107 Idaho 961, 972, 695 P.2d 346, 357 (1984), and “a
declaratory judgment should not be allowed ‘where the questions presented should be the subject
of judicial investigation in a régular action.”” Farmers Ins. Exchange v. Tucker, 142 Tdaho 191,
194, 125 P.3d 1067, 1070 (2005) (citation omitted).

5. The Petitions seck a iumber of declaratory rulings regarding the interpretation
and application of Idahe Code §§ 42-233b and 42-2334, and the CM Rales, with respect to
consideration of whether to designate an' ESPA groundwater management area that would:
inclnde the Big Wood River basin. As discussed above, the record establishes that the samie
questions and issues raised by thie Petitions are directly or indirectly implicated i in-consideting
whether to designate an BSPA ground watér management area, 4 question that was already
pending hefore the Depariment when the Pefitions were filed. “[P]ractical considerations of
efficiency and expediency,” Scott, 102 Idaho at 149-50, 627 P.2d at 328-29, weigh agaitist
initiating declaratory proceedings on these matters when they are already- pending before the
Department,

6. This conclusion is supported by the fact that, as previously discussed, the
questions dnd issues raised by the Petitions ate inextricably intertwined with factual and
technical issues. See Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 584, 513-P.2d 627, 636 (1973)
(“Because of the need for highly technical expertise to accurately measire complex ground water
data the legislature has delogated to the IDWA the function of ascertaining reasonable pumping
levels.”); AFRD2 v. IDWR, 143 Idaho 862, 877, 154 P.3d 433, 448 (2007) (stating that
conjunctive administration requires kriowlédge of “*how the various ground and surface water
‘sources are intefconinected, and how, when, where and to what extent the diversion and use of
water from one source ithpacts the water flows in that source and other sources.’”) (citation
omitted). Addressing the merits of the Petitions would lead to resolving these factual and
technical questions through purely-declaratory proceedings, solely on the basis of legal briefing
;and oral argument. Such proceedings stiould not be used to resolve matters that hinge in large
‘part upon comiplex factiial questions of hiydrology and geology. Idatio Code § 67-5232(2);
County Ins. Co., 107 Idaho at 972, 695 P.2d at 357; Farmers Ins. Exchange, 142 Idaho at 194,
125 P.3d at 1970.

7. On November 2, 2016, the Ditector signed an Order Designating the Eastern
Snake Plain Aquifer Ground Water Management Area (“Order”).. The Order adopts a modified
version of the Eastérn Snake Plain Aguifer Model 2.1 bouridary as the boundary for the ESPA
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ground waiter management area. The ESPA ground water management area specifically
excludes the Big Wood River basin.

3. Pursnant to Tdaho Code § 42-1701A(3), Sun Valley Company may request a
hearing before the Director on all matters addressed in the Order and on any of the requests for
declaratory rulings in the Petitiorss Sun Valley Company asserts have not beeti resolved by the
Order. Pursuant to the Idaho Administrative Procedure Act (Idaho Code § 67-5201 ef seq.), Sun
Valley Company may also seek judicial review of all matters addressed in the Oyder and on any
of the reguests for declaratory rulings in the Petitions Sun Valtey Company asserts have not been.
- resolved by the Order.

9, The Director should dismiss the Petitions: (1) because the questions and issues
raised by Sun Valley Company in its Petitions are inextricably intertwined with factual and
technioal issues that require development and such development cannot ogcur solely on the basis
of legal briefing and oral argument; and (2) because issuance of the Order creates a forum for
Sin Valley Company to address the issues raised in the Pefitions and practical considérations of
efficiency and expediency hecessitate that issues raised in the Petitions be addressed through the
normal administrative review process and not the declaratory ruling process.

ORDER

Based npon and corisistent with the foregoiiig, IT IS HEREBY ORDERED that Sun
Valley Coripanics” Petitions are dehied.

DATED this 3" day of November 2016,

Gary Sp.a"-.,,an- |
Director '
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _+4 "> _day of November 2016, the above and

foregoing was served on the following by the method(s) indicated below:

Scott L. Campbell

Maitthew J. McGee

Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
P.O. Box 829

Boise, ID 83701

sic@moffatt.com

mim@moffatt.com

Dylan B. Lawrence

1. Will Varin

Varin Wardwell LLC

P.0O. Box 1676

Boise, ID 83701-1676
dylanfawrencé@varinwardwell.com
willvarin@yvarinwardwell.com

" Randall C. Budge
‘Thomas I. Budge

RACINE OLSON NYE BUDGE & BAILEY CHTD.

201.E. Center'St,
P.O. Box 1391
Pocatello, ID' 832041391
1cb@racinelaw.net
tjb@racinelaw.net

A, Dean Tranmer

City of Pocatello

P.O. Box 4169
Pocatello, TD 83201
dtranmer @pogatello.us

Sarah A, Klahn

Mitra M. Pemberion

White & Jaikowski, LLP

511 Sixteenth.Strect, Suite 300
Denver, CO- 80202

sarahk @white-jankowski.com
mitrap@ white-jankowski.com

DX U.8. Mail, postage prepaid
[ 1 Hand Delivery

{ 1 Overnight Mail

L1 Facsimile

Email

X U.S. Mail, postage prépaid

] Hand Delivery
[ 1 Overnight Mail
[ ] Facsimile
Etnail

1.8, Mail, postage prepaid
{1 Hand Delivery

O Overnighit Mail

Facsimile
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